
IN THE ~1ATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

RONALD WAYNE FRITZ, 
S .S.N. 532-60-8189, CASE NO. BK85-2053 

DEBTOR A87-30 

LEROY ANDERSON, TRUSTEE, 

Plaintiff 

v s. 

CAROL J. FRITZ, 

Defe ndant 

MEMORANDUM OPI NI ON 

This ma tte r came o n for h e ar i ng on joint motion of the 
pla intif f LeRoy Anderson, Trustee, a nd the defendant, Carol J. 
Fritz , for s ummary j udgment . The matter was presented for 
dec ' sion on b r iefs and the pleadings . LeRoy Anderson of Roeder 
a n d And e r son, No rth Pl at t e,Nebraska, repr esented the trustee , and 
Wi l l i am H. Sherwood of Sh erwood Law Of f ice , Oxford , Nebraska, 
rep· ; s e n ted the d efendant, Carol J . Fritz. 

Fact s 

Th e r e be i ng no factual i ssue here i n, the f acts as alleged in 
the complaint and admitted by the de f endant are as follows: 

The deb tor, Ronald Wa yne Fritz, filed in this Court a 
voluntary petition for relief under 11 u.s . c. Chapter 7 on 
September 9, 1 985. On September 9 , 1985, t he debtor owned an 
und ivided one-fourth (1/4) i ntere st as a tenant in common of the 
following-described property: 

The Ea st one-hal f o f the Southea st quart er 
( E 1 / 2 SE 1/ 4 ) of Section 10; a l l of Section 
15, a l l in town ship 2 North , Rang e 30 West of 
t h e 6th P.M. in Red Wi l low County, Nebraska, 
c ontaining 520 a cres more or l ess. 
(Hereinafte r s aid property will be des cribed 
a s the 11 Rea l Es t ate" ) . 
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Fur the r , on September 9, 1985 , the debtor was purchasing all 
o the r ownersh ip interests in the Rea l Estate f r om the other owne r s 
pursuan t to a Real Estate Installment Escrow Contract . The 
pl ain t if f has now s old and liquidated said Real Estate pursuant t 
1 1 U.S.c. § 363 f or t h e total sum of $352,000 and is now holding 
the ne t proce eds of s uch sale in his possession. Plaintiff 
i ncur red expenses of s a le i n the t o tal sum of $7,466.25 and h a s 
real i zed f rom said sale t he s um of $344,533.75. 

On or about December 17, 1982, the District Court of Red 
Wi llow Coun t y, Neb r aska, e ntered judgment in case No . 12090 
e nt it led Rona ld W. Fri tz , Petitioner, vs. Carol J. Fritz, 
Respondent, dissolving and t erminating the marriage of Rona ld w. 
Fritz and Carol J. Fri tz and fur t her order i ng t h e debtor t o pay 
al i mony i n an amount agree d up on by t h e parties i n an " Agreement 
i n Con t emp l a tion o f Di ssol u t ion of Marriage." Further , on t he 
d a te o f t h e commencement of t h e a f oresaid bankruptcy proc eed ing, 
t h e Rea l Es t ate was subject to the control o f a receive r appoi nted 
on Ju l y 22 , 1 985 , by the District Court of Red Wi l low Coun t y , 
Nebr a ska, a t the instance and r equest o f t he defendan t pursuant to 
Nebias~a R~vised Statute §25-1081 (Re issue 1985). 

On December 1, 198 6 , the undivi ded thre -fourths ( 3 /4 ) 
1 n tere st as a tenant in common i n t he real e state which the deb t o r 
Rona l d W. Frit z wa s purchas ing pur suant t o t he a fore sa id 11 e al 
Esta te I n s tallment Contr act " and the proceeds t hereof wa s subject 
to the f ol l owing liens · n the following order of priori t y: 

1. First lien in f a vor of Red Wil low 
County, Nebra ska, for real estate taxes. The 
amo unt of the lien is t hree-fourths of the sum 
of $5, 9 44.15 which has been ful l y paid and 
sa t isf ied b y t he pla i n ti f f from the proce eds 
of t he sale . 

2. Second lien i n favor of Elaine 
Hauss l er, Marily n Koch , and J a nett France 
pu r s uant t o the aforesa id "Real Estate 
I ns tallment Contract'' in t h e total sum of 
$4 ,19 6 .6 9 , with interest thereafter at the 
rate of $14.82 per day . 

3. Third lien in favor of the Unite d 
States of America acting through the Farmers 
Home Administration , u.s. Department of 
Agricultu re, pur s uant t o a mortgage dated 
J a nuary 1 3 , 1981 , r eporteq in Book 126 at page 
23 in the Office of he Re gister of Deeds in 
Re d Wi l l ow County, Nebrask a. The amount of 
the l i en is three-fou r ths (3 / 4) of the total 
s um of $55,57 1 .95 , includ i ng interest 
the reafte r at the ra te of $13. 76 5 pe r d ay. 
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On De cember 1 I 1986, the und i vided one -fourth (l/4 ) interest 
as a - t enant in common held by the debtor in the real estate and 
t he proceeds thereof were the subject of the following liens in 
the following order of priority: 

1. First l i en in favor of Red Willow 
County, Nebraska , for real esta te taxes. The 
amount o f the l ien is one-fourth (1/4) of the 
sum of $5,944 . 15, which has been fully paid 
and satisfied from the proceeds of the sale. 

2. Second ien in favor of the United 
States of America, acting thr ough the Farmers 
Home Administration, U.S. Department of 
Agriculture, pursuant to a mortgage dated 
January 13, 1981, reported in Book 126 at page 
123 in thP Office of t he Register of Deeds of 
Red Willow County, Nebra ska. The amount of 
the lien is one-fourth (1/4) of the total sum 
of $55,571 . 95 including inter est thereafter at 
the rate of $13.765 ~er day. 

3. Third lien in favor of Carol J. Fritz 
pursuant to the afore said Judgment and Decree 
o f the Di str i c t Court of Red Willow County, 
Nebra ska, f or a limony and a ll other s ums due 
under the aforesa i d Judgment. 

As a matter of Nebraska l a w, the defendant Carol J. Fr i tz has 
a third lien on the undivided one-fourth (1/4) interest-of the 
debtor in the Real Estate . The plaint iff has brought this action, 
and the plaintiff and d e fenda nt have joined in a motion for 
summa ry jud gment i n order to determine the val idity of any lien 
tha t ma y be held by the de fendant on t he subject Real Estate. 

Issue 

Does the de fendant h ave a judgment lien on the remaining 
three-fourths ( 3/4 ) i n tere st in the real estate which the debtor 
wa s purchasing pursuant to the aforesaid Real Rstate Installment 
Contract , and i f so, i s the lien a vo ida ble as a preference 
pursua nt t o 11 u.s.c. §547(b)? 

Deci s ion 

Defe ndant does ha ve a judgment l i en by virt ue of the order of 
t he Di s trict Court of Red Wi l low County, Nebraska, dated July 22, 
1985, appointing a receiver o f the Rea l Esta t e . However, the l ien 
is avoidable as a preference pursuant to 11 u.s.c. §547(b). 
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Conclusions of Law 

11 U.S.C. §5 4 7 (b) states in per tinent part as foll ow s : 

"Except as provided i n sub -sec tion (c) of th is 
se c tion, the trustee may avoid any t r ans f er of 
an interes t of the d e b t or in property--

1. to or f o r the benef i t of a cre ditor; 

2. f or or on account of an a ntecedent debt 
owed b y the debtor be f ore such transfer 
was made; 

3. made wh ile the debtor v1as insol,rent; 

4. made ( A) on or within 90 da ys bef o re th e 
date of the f iling of the petit i on; 

It i s establ ished i n Nebra ska law that the l i en of a judgment 
fo r child suppor t or a limony constitute s a l ien the s ame as othe r 
mone tary judgments a nd is a lien no t only for pa s t -due 
installments but also as secur i ty fo r instal lment~ t o f al l due in 
the future. Acti o n Realty Compa ny v s. rh ller , 1 91 Neb . 381 , 21 5 
N.W .2d 6 29 (19 7 4); Nyg r en vs. Nygren, 42 Neb. 408 , 60 N.W. 885 ; 
Wharto n v s . J ackson, 107 Ne b. 28 8, 1 85 N.W. 428; Lync h vs . Roha n, 
1 1 6 Neb. 82 0, 219 N. W. 239. It is a lso establi s hed tha t t he 
interes t of a vendee u nder the cont r act to pur chase where no deed 
has been del ivered i s a n e quitab le one which may be s ub jected t o 
t he j udgment o f ? creditor of t he vendee by appropri a te 
proce edings. Action Rea lty Company vs. Mi ller, supra ; 92 C.J .S. , 
Vendor and Purchaser, Section 315, p age 20 5 ; 49 C.J . S., Judgments, 
Section 480b , page 92 0; Rosenfie ld vs. Chada, 12 Ne b. 25 1 10 N.W . 
465; Nessler vs . Neher, 18 Neb . 64 9, 26 N. W. 471 ; Nowka vs. Nowka , 
15 7 Leb. 57, 58 N.W. 2d 600. The debtor's interes t in the three­
four t h s (3/ 4 ) inte rest i n the real estate tha t he was p urchasi ng 
pursuant t o a r e al es t a te con t rac t was an e q u itable one. 
Therefor e, the d efendant's j udgme nt l ien did not arise 
a utomati ca l l y but required s ome 11 appropriate proceedings .. on he r 
p a rt. This she did by fi ling a motion o n Ju ly 15 , 1985, for the 
a ppo intme n t o f a receiver for t he aforesa i d real e state, which 
receiver was appoi n ted o n July 22, 198 5 . De f endant does have a 
l i en, bu t i t arose with the o rder appoin t i ng the receiver on July 
2 2, 1 98 5. Thus, the lien i s a voida b l e because it fa ls under 
§ 547(b ) in that the order creating t h e l ien was for the benef i t of 
the de fe ndant, a cred i tor of the d e b tor; t he order was f o r or o n 
a ccount of a n a ntecedent debt owe d by the debtor be f ore t he order 
was entered; the order was made whi le the debtor was insolve nt ; 
and the o r d er was made a nd entered wi thin 90 d a y s be fore the d a t e 
o f the f il ing of the voluntary petit i on f or rel i ef by the debtor 
o n Se pte mber 9, 19 85 . 

I 
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The r efore , the Court finds that the defendant has a third 
li en fo r all proceeds remaining f rom the s a le of the undiv i ded 
one-fourt h ( 1 / 4) interes t which t he debtor owns in the rea l 
estate; that t he de f endant has a l ien on the undivided three­
fourths (3/4) i n t erest in the real es t ate which the debtor was 
pur c ha s ing pursua n t t o the aforesaid real e sta e i nstallment 
con t ract ; and that the l i e n on the thre e -fourths (3/4) interest is 
avo idable pursua nt to 11 U.S .C. §547(b). 

This Court conc ludes t h a t the third lien o n d e btor's one­
f ourth (1/4) inter est is va lid and must be r ecognized by t he 
t rustee in any distribution. However, the trustee has 
suc c essfully avoided the defendant's lien on the three-fourths 
( 3/ 4) interest of the debtor. 

Se pa rate Journal Entry to be entered. 

DATED : February 12, 1987. 

BY THE COURT: 


