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The Crete Slable Bank filed a Motion for Reliel from Sbtay on
February 10, 19854, Preliminary hearing was held on March 6, 1986,
and final evidentiary bhearing was held on March 18, 1986.
Appaearing on behal T of the Crele State Bank was Matthew lancon of
Steinachoer, Vosobha & llanson of Crelte, Hebraska. l\m‘weari,.’hq i

bebalf ot the debilor was Alan Kirchen of omaha, Nebrashka.

[ sumaary, The eoviddones preosented by the moving party vas

Published at

that in July ot 1281 the doblors executoed a promissory nole in the .

amount of 254,500 and, Lo szcure said note, executed a socond
real estate morlqgage in favor of the moving party. Paymoeuts on
the note were not tim>ly marde and the Bank filed a peltition for
foreclosure of Lhe real estate mortyage and obtained a decren of
foreclosure in april of 1985. Debtors exercised thelir Stabe law
rights Lo stay Lha sheriff's sale for nine months and in January
of 1986, when the nine-month stay was aboubt to expire, the debtors
filed a Chapter 1 bankruptecy.

1

The eviden:e of the Bank is that the land has declined
significantly in vnluo since Lhe note went into defaull. and incoe
the date of the foreclosure decree. Further, the land value«s have
continued to docline even since the filing of the bankruptey in
January of 1936. The mortgage, which is now merged inteo the State
Court judgmenk, roquired the deblors to keep the buildings on the
real estate insured in the amount of $25,000 with a lnaos payable
clause naming bLhe Bank. ‘he cvidence is in conflict as to vhoether
or not insuranee covarage s obtained, but thars i no
disagrecment thal & newu insurance policy oblained by tho delhitors
in January of 1985 did nob provide coverage for Lhe boenofit. ol Bl
Bank.

Tho dobboyrcs by ot clicoarbo that they bavo no l“]Ui‘ Ao A
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for thair son, ot oot Tor the purpase of an operabing lToan Lol
the farm businesai, The farm business has never beon bthoe means of
support for this family and the farm business did not provide
sufficiont i sy Ly enable i he debtors to make timely interest
and principal payments on Lhe note and mortgage.

in most cates this Court would not consider a motion for
relief two monfhs inlo a Chapler 11 case. However, the cvidencn
is cleaar that thes: Jdoebtors were unable to generate sufficient
income from thoir business opeorabion to make the necessary
interest and priancipal vayments prepetiltion. They were unable Lo
redoem the proporty frowm a Stalte Court foreclosure proceeding.
They had nine months after the State Court foreclosuze decree to
create some plan concerning their reorganization possibility.
They have now had two months since they filed their bankruptcy
petition to present some evidonce of the possibility or
preobability of ~n eoffective reoarganization.

The evidence ig clear to this Court that the farm businecss
has not in the par* and dces not now provide sufficient incomn to
the debtors to cnable them to satisfy this debt obligatian.
Further, the evidence is clear that the allowed secured claim of
the Bank is approximately $100,000 and the allowed unsecured claim
is well over $200,000. Based on all of the evidence, this Court
must consider the {roasibility of an effective reorganization by
these debtors.

The conclusion of the Court is- this property is not necessary
to an effective rooraanization because no effective reorganization
is possible.

Even if the Court determined that an effective reorganization
were possible, the offer of adequate protection made by debtors is
insufficient. 'irst, they have failed to comply with the minimum
requirements of th~ mortgage document which included keeping the
property insured for the benefit of the creditor. Although this
is a simple encugh procedure and the debtors can easily obltain the
appropriate cupplemantal policy, they have not done so as of the
date of the hearing.

Secondly, bthe doebtors have offered a monthly adequate
protection paymont of $550 and tendered a money order in tho
amount of $550. “uch offer is inadegquate. The minimum monthly
payment required to protect the interest of the creditor is $700
ver month and the debtor vould bhe required to make a lump sum
payment of @1,”~u Formake up for the decline in value of the
collateral since tho {iling of the pontition plus a prospective

paymnent of $700 for the acasunod decline in value during the ne
a4 Y a0
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The Court concludes that the creditor has met its burden
under §362d(2) in that the evidonce shows the debtors have no
equity in the property. The debtors have failed to mect their
burden concerning the necessity of the property for an effective
reorganization and have failed to mect their burden of showing
their capability of making adequate protection payments.

Therefore, the wmotion of the Bank is sustained and the
automatic stay if hereby lifted.

Separate Jjournal cukbry shall follow.
DATED: March 19, 1986.
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Matthew Hanson, Atblorney, 1331 Main, Crete, NE 68333

Alan Kirshen, Attorney, €61 No. 50th Street, Omaha, NE 68132



