
IN T E MATT ER OF 

UNITED STATES BANKRUPTCY COURT 
FOR T E DISTRICT OF NEBRAS KA 

) 
) 

LEO TOBI FARMS, I c • I ) CASE NO. BK8 5-2806 
) 

DEBTOR ) A85-3 5 3 
) 

LEO TOBIN F RMS , I NC . ; ) 
) 

Pla i nt iff ) 
) 

vs. ) 
) 

FIRST N.D..TIONAL BA K OF TEKAMAH, ) 
) 

Def e nda nt ) 

MEMORANDUM OP I . I ON 

An e vide n tia ry heari ng was h eld in Oma h a , t ebra sk 1 on 
November 13, 1987 . Appearing on b ehalf o f the p la i nti ff , Leo 
Tobin Farms , Inc . 1 was Mi cha el He lms of Omaha , e braska . 
Appearing on behalf of defendant, the Fe dera l Depos it Insurance 
Corpo ration ("FDIC") , s uccessor in i nterest to the First National 
Bank o f Te k ama h ("Bank" ), was Ge rald D. Buech ler, J r. , o f Omaha, 
Nebraska . 

Finding s of Fact and Conclusi o n s of La w 

Backgrou nd 

Leo Tob i n Fa rms, Inc ., ("Farms") is owned and controlled by 
Paul Tobin and his three sisters. Farms owns fifty perce nt of the 
s t ock o f Tobin Ranc h, and Tobin Ranch owns fif ty percen t of the 
stock of T & W Fa rms. Each entity o wns separa te parc e ls of lan d . 

Bank and its s ucce s sor in inte rest, the FDIC1 have been a nd 
are creditors of both Farms a nd Tobi n Ranch. In 1984 , Tobin Ra nch 
became d e linquent in it s $31 6,5 001 l oan from Bank. To pay this 
loan , Tobin Ranch commenced liq u ida t ion of it s asset s b u t c ou l d 
n o t find a buye r. Bank a greed to extend Tobin Ranch ' s loan for 4 
1/2 mo n th s i f Fa rm s wo uld mor tgage it s property a s a ddi tional 

1with a ccruing unpaid interes t , the total sum is approximately 
$359 , 000 . Farms ' Tr ial Brief at 2. 
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Fa r m s b r i n g s t h i s c.~ c t i on r q u e s t i n g t h e Co u r t to a v o i d t lw 
promi sso ry note and t h mortgage on F rm ' l and n ow h e ld by t h e 
F D I C . '1' he r.1 or t g g c \·J a s x e cute d mo r e than one y e a r b c f orr..~ Fa r . s 
filed fo r Chapter 1 1 r e li e f. Howev r, Fa rms c l ai ms that th 
mortgage ~ nd t he under l ' ing obligation v i o lated _h e . CJras ka 
Fraudulent Co nve yance Act Sections 36 - 60 1, et seq. ( R issue 1984 ) , 
and thus can be ~ voided under 11 u.s . c . Section 544 (1987). fd r ms 
assert s that t he t rans a ction rendered it insolvent and that t h 
obli gation was i n curred wit hout fair conside ra t i o n. Al te rna tely , 
Farms a rgues that t h e inadequa cy of considerati o n was s o great 
that the mortga g e ca n b e h e ld ir1va lid for that r e aso n al o ne . 

Th e FDIC c o nte nd s hat Farms wa s not rendered inso lvent 
fol lowing the trans ct ion a nd that Ba n k 's forbearance r om 
foreclos ure on the To bin Ranch mortga ge un t il January 15 , 1 985 , 
v;as a ir cons ide r at i on. Both Fa rms and the FDIC a gree t h is Co u r t 
may en t e r fi nal judgme nt purs ua nt to 28 U.S. C. Secti on 1 57 ( b) 
( 1 987 ). 

Anal y s is 

I . Ne b . Rev . Sta t . Sec ti o n 36 -6 04 ( Re issu e 198 4} p rovi d ·s 
that " [ e ]very conveyanc e made and eve r y obli ga tion i ncu rred b y a 
p e r son wh o is or wi ll be thereby rendered insolve n t i s fraudul _n t 
as to ere itors withou t regard to his or her a ctual intent if 
t h e i r c onveya nce is made o r the obligat ion is incurred without a 
fair consideration ." Thus, the instant transact i on will be 
fr a udul ent i f the Court find s fr om the e vide nce t ha t (1) Farms 
became i n solve nt as a result of the t ransaction; ( 2 ) no fair 
cons ideration was g ive n by Bank to Farms in exchange for Farms ' 
no t e and mortgage; and (3) o ne or more u nsecure d credito rs of 
Farms e xi sted at t h e time of t he t rans a c tion. 

If the evide nce sa tis fies these three elements req ui red und e r 
Sec tion 36-604, th~ Court need not address whether the trans action 
was fraudulent under Section 36-605 ( property rema in i ng fol lowing 
the transaction must be an unreasonably s ma ll capital); Section 
36-606 (obligor be lieve s or intends that he or she wil l incur 
debts b e yond his or her ability to pay as they ma tu re) ; or JG-607 
( actual intent t o def r a ud). 

Insolve ncy i s defi n ed in Neb. Rev. Stat. Sect i on 36-602 
(Re issue 1984) as occu rring when "the p r e sent fair sa l eable value 
of his or h e r asse t s is les s than the amount that will b e requi r e d 
to pay his or her probabl e liabil i ty o n hi s or her ex ist i ng debts 
as they become a b sol ute a nd mature d.'' In o the r words , if Farms ' 
t o t a l l i abili ti es we re gre ater than it s to t al assets at the time 
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o f o r f o l l o '" 1 n q t i , · t r n s .:.1 c t i o n , l' a r rn s \v tl s i ll ::; o l v n t . I n r c 
Po l c , 15 J n k · . ·1 22 ( Ud kr. . . l'i. Oh i o 19 81 ) (i ntc rpr c t i r q an Ohic 
frau u l nt s t <J t utL" ve y · imil r t o Nc b r sk .:. ' c ). I_. at 429. 

I n determin ing whe her Farms was in olvcnt imme d iate ly before 
o r a t e r the Aug ust 29, 1 98 4 , t r a ns ac ti on , the Court f inds 3.S 

f o ll o ws: 

1. The land value of Fa r ms on August 29 , 1984 , was $59 2 ,0 00 , 
whi ch is the ma r ket a lue tot l p ro pos ed in Fa rms' appraisal, Fa r~ 
Ex hibit o. 11 . The Cou r t find s tha t t h e app r aisa l p r epared ad 
su bmi tted by Fa rm s the mor e credible and acc urate. For examp l e, 
the FDIC a ppr a isa l , FDI C Ex h ibit No. 16 , i naccur tely c a lculate s 
t e 1 9 84 val e o f Pa r ce l 'o. 3 owne d by Fa r ms . Pa r ce l o. 3 '..Jas 
s o ld i n February, 1 985, for $ 2 32, 00 0 , ye t the FDI C ap p ra i sa l 
as signs a value o f $ 326,4 0 0 on Aug u s t 2 9, 1 98 4. Th e Cocr t d o e s 
not be lieve t ha t a decl i ne o f $9 4 ,40 0 in f i ve mo nt h s is 
reasonable. The FD I C appraisa l u t ilize s f ive compa r a bl e s ~ Js 
over the pe ri od Aa y 19 82 to Augus t 1984. F rms' appra i sal 
utili ze s t hirtee n compara ble s a l es be tween t e eri o Januar; 1 98 4 
t o June 1985. 2 

2. The value of Farm s ' a s s t s , not inc l ud ing l a nd va l ~ e , a s 
o f Aug u s t 29, 1984 , was $8 3,05 4 . Th is f i gure was r eached in t h e 
fol l owing manner: The r e cons t r ucted balance s heet a s of Au gu s t 
2 9, 1 98 4, of Fa r~ s , pre pa r e d b y Far~s , Farm s Exh i bit No . 16, show s 
Fa rm s ' .asse ts, no t i ncl uding l a nd, o f $4 0 ,1 59 . The recons truc t ed 
balance s heet of Farms on t hat s a me date, p r e p ared b y FDI C , FDIC 
Exh ibit No . 1 0 , shows Fa rm s ' asse ts , not inc luding land, of 
$196,778. The majo r difference between the balance s hee ts of the 
Farms and FDI C Exhibits is whe t he r the Tobin Ranch stock ha s any 
value. Fa rm s Exhib i t No. 16 shows n o v a l ue; FDIC Exh ibit No . 10 
shows a value of $14 7 , 2 1 9 . 

The Tob in Ra nch F ina n c ial State ment , F DIC Exh ibit No . 6 , 
indicate s t hat t h e net worth c f To bin Ranc h o n Augus t 1 , 19 84 , was 
$12 , 865 which amo un t does not includ e the v a lue of To bi n Ra n c h' s 
fi ft y perc ent ownershi p interest in T & W Farms . The s t a tement 
doe s include the principal and inte res t owed to Bank by Tob i n 
Ranc h. Because Tobi n Ranc h 's fifty percent intere st in T & W 
Farms is included in Tobin Ra nch ' s fina n ci a l sta tement dat e d 
Februa ry 2, 1984, FDIC Exhibit No . S , and in Tob i n Ran c h's 
financial statement date d Janua ry 24 , 1985, FDIC Exhi o it No . 9, 
the Court finds this fifty pe rcent interes t s hould be i nc luded in 
Tobin Ranch's Augu s t 1, 1984, f i na n c ial sta t e ment . Therefore , 
fifty percent of the net worth of T & w Farms f rom its fi nanc ia l 
statement dated January 2 4, 1 985 , fDIC Ex hibit No. 9 , is $7 2,9 24 . 

2Fa rms' comparables inc l ude Pa r cel No . 3 s o l d i n Fe bruary 1985. 
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'l'o r •.::COi l~;tc , i ct: To bin H.1nc l 's n ' L · .. ;orll 0 t t lt' ti :lH: of L l1l.' 

•. .-h l l c r.yed trc ns c1c tion, Lhis $ 72 , 9 2 4 l S <l ddecl t o Tobi n l<anch ' ::; n t 

w- r t h o f $1 2 , 8 6 5 on August 1 , 1984, F DIC Ex hi b it No. u, to c re~ t 

a net worth o f Tobi Ranc h o f $85,789 on ,\u g ust 1 , 1 9 8 4 . I3ec u s e 
fifty perce nt of Tobin Ranch is owned by Farms , fift y perc ~n t o f 
Tobin Ranch ' s ne t worth o f $85,789 sho u ld be added t o the 2 s s e t s 
o f Fa r ms. ~dding t his Cifty percent et worth of Tob in Ran ch , 
whi ch is $42,89 5, t o the assets of Farms show n on Farms ' ba l a n~e 

s heet as o f August 2 9, 1 9 84 , Farms Ex h ibit .lo . 16, of $4 0 , 1 59 
totals $ 8 3 ,0 5 4 , not including land. 

3. By a d d i n g th e l and value of $592 , 000 , supra p a r agra p h 1, 
to the othe r a s s e ts value of $83,054, suora paragraph 2 , the t o t al 
va l ue of Fa rms' as sets in August 1984 was $675,054 . 

4. The t o tal amount of Farms' liabilitie s on Au g ust 2 9 , 
1 9 8 4, wa s approxi ma tel y $765,000. Th is a mount i ncl udes Ba n k' s 
l o an.3 Farms' a nd FDIC 's exhibi ts do no t v a ry s u b sta nt i all y . se _ 
Fa r ms Exh i bit ~o. 16 showing total li abilitie of $ 765, 360 . 8 6 anc 
FDIC Ex h ibit No . 10 showing t o t a l l i ab ilities _ of $ 767 , 3 6 0 . 54 . 

5. Farms ' t o tal ssets of $ 6 7 5, 047, su pra p a ra g r aph 3, l ss 
its total l i a b ilitie s of $ 765,0 0 0, supra pa r ag raph 4 , prod uce a 
ne t wort h o n Au g u st 2 9 , 1 984 , of ( $ 8 9 ,9 46 ). r ior t o th e 
con tested t r a nsaction , Fa rms' total liabil i ties would ha ve been 
app roxi mate ly $406 , 00 0 , placi n g Farms i n a so l en t pos i t i n wi h a 
n e t worth o f approx imately $26 9 , 047 . 

Therefore, t he additional debt incurred by Fa r ms wh e it 
mortgaged i t s land to Bank , whic h d ebt is included in t he above 
net worth calculation, rendered Farms i nso l v e n t. 

II. Turn i ng to t ile que s tion o f fair cons ide rat i on, Ne b. -:. ev . 
Stat. Section 36-603 (Reissu e 1984) reads : 

Fa ir c ons idera t ion i s given f o r pro pert y , 
or obligation, 

(a) When in exchange for such property, 
or obliga tion, as a f a ir equivalent therefor: 
a nd in good faith, prope rty is conveyed o r an 
ant e ced e n t d e bt is satisfi e d , or 

3The Court r ecogn i zes that FDI C Exh ibit No . 11 reconst r uc t s F rns ' 
balance s hee t as of August 29, 1984, withou t inc l uding the D<1 n k 
deb t. Howev r Tobin Ranch, a well as Farms , were both t o ta l l y 
liable f o r the e ntire debt, and the F DI C may look to eac h of t he 
e nt ities for r e pa yme nt. No arguments claiming a p ierci n g of th~ 

c orpora tion we r e p r e s ented at t he hearing. 
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( b ) i·n: e n s u c . p r pe r y , r o b l i g l i o 11 1 ~-:; 

r cc 1 ve i n good f ai t h o s ecu r e a p r e _nt 
adv - r.ce o r an tecedent de t in a mo u nt not 
dispr o. or t i o nately s ma ll s c o mpare d wi th the 

1 e o f the pro per ty, or obl i a tion ob tain ed . 

Th u s, su bse tio n (a) speaks t o t h n e e d fo r L e - con s 1d0rat1o: . 
to b " a fai r e.:; i\·a l e n t ," and sub sect ion ( b ) r quir~ s 
c o nsi d e ra t ion t o be a n '1 a o u n t no t dis propo rt ionate l y sm l l as 
comp a red with the v a.l ue of t h e prope rty . ~~ The o n l y poten t i a l 
c onside r ation in e v id nee was B n k 's f o r bearanc e i n for eclos ing 
Tob in Ranch's mor tga g e from t h e t r ansaction d a te of August 2 9 , 
198 4, to Ja n ua r y 15 , 985. No e videnc e wa s presented qua ntify in 
this 41/2 :non th d e l a y . No r d i d the ev i dence s h o w a beneL. t 
accru i n g to Fa r ms from the 4 1/ 2 month del a y . Moreover , t~~ Cour t 
f ind s t he IC ' s pos ition c ont rad i c to ry in t a t i t argue s ~ : . e 
v a lue o f Bank ' s f orbea r an c e ye t Bank took no a c t i o n o n t ~ • ~ 
a ckn o wl edg e· d e f au lt un t i l i t i ni t i a ted forecl o re o n Ju l~· l S , 
19 8 5. Further, the 198 4 valu e of Farms' la nd s , $592,00 0 , gr·a t '-' 
exceed e d the 5359 , 0 0 0 debt owed to Bank. Con s e qu ntl y , t he Lou r _ 
f inds that no f a1r cons i de r a t i o n was g ive n . In a d diti o n , i f t h e 
f o rbea ranc e were a c c epte d as cons ide r a tion , it wa s di spropor­
tio nate l y s mal l compared to the va l u e of Fa r s ' prope rty . 

II I . The o u r t i s s a tisfied f r o m t he ev id e nce and t h e 
t e s timony o f Pau l Tob in t h a t at lea s t one unsecured a nd u nmatu r ed 
c r edito r ex i sted p rio r to t h e August 29 , 198 4, t ra nsac tion . 
Severa l y e a r s pr i o r to t h is a c t i o n, Mar jorie Gr a mke , a r e l ati ve o f 
Pa ul Tob i n , sold he r intere s t in Tob in Fa r ms back to Farms on an 
installment b a si s. 'Unti l t he Chapte r peti t ion , ·a rms wa s pay i ng 
th i s debt . This deb t appear e d on Fa r ms' financi a l stateme n ts , see 
FDIC Exhibit o. 3, so t he FDIC a nd i ts pred e c e sor Bank h a 
know l e d g e of t is debt's e x is tence. Additiona l l y, bo th Fa rm s ' and 
FDIC ' s r econst ructe d ba l a nc e sheet s of Farms , Farms ·xh i b it No . 1 6 
and FDIC Exhibit No. 10, inc lude a mong Farms ' li a b ilit i s a n 
unsec u red debt of l10,0 45 as well as Marjorie Gr a mk e ' s d b t . 

Bec a use the Court f inds t ha t Fa rms was i nsolve nt i mmed ia t ely 
af t e r t h e August 2 9 , 1 984 , tran sac tion , that fa ir cons i dera tion 
was no t give n and tha t an unsecured cre dito r of Fa r ms wa prese n t 
p ri o r to the transa ct i on da te , t he transaction wa s fr aud ul e n t. 
Neb . Uniform Fraudulent Conveya nc e ct, § 3 6-6 0 4 ( Re issue 19 8 4). 

IV . The avo idance power of Sec t i on 54 4( b} o f Title 11 
provides that " ( t Jhe trus tee may a v o i d a ny t r n s f e r of an in te rest 
of t h e debto r i n property o r a n y o b l iga t ion inc u r r e d by the d e bto r 
that is voi dabl e und e r a ppli cab l e law by a c r edi t o r holdin g a n 
unsecured c l aim tha t is a l l owab l e u nd e r s ection 50 2 of t his tit l 

" I n clari f ying the t r u s t ee 's po wers unde r thi s s ec t ion, 
Colliers expl a i ns : 
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Like: r rome t l ~:: u s bound, Lh trustee is c hai n (·J 
to the ri gt t ~ o f c r ed itor s in t he c a s e und r 
title 11. I f there are not creditors wi thi n 
the terms of sect i on 544(b) aga inst whom th e 
t r ansfer is voidable u nde r the app l i cable l ~w , 

the trustee i s powerles s t o act so f a r a s 
section 544(b) i s conce rn d . It is not 
nece ssa r y however, tha t t here be more than o ne 
s uch credi t or. Nor is it req u is ite that the 
c reditor whose rights the trustee seeks to 
as sert has reduced its claim a ga inst the 
debtor to a judgment, or has issued execution 
and had it re turned unsatisfi e d . 

[T] h e entire transfer is a voided to 
the e x ent necess a r y to benefit t he estate. 
Since t h e r e c overy is f or the benefit of t h e 
estate, all creditors holdi ng u nsecured c l aims 
sha re in the recovery, not merely those 
creditors whose r i ghts are asse rted. 

Voidability , therefore, is not 
automatic but must b e asserted, a nd is to be 
determined wholly by the applicab le law, 
federal or state •.•. The transfer is voidable 
in its entirety to the exten t necessary to 
benefit the estate and the recovery is f o r the 
benefit of all c r ed itor s hold i ng un secu r e d 
claims. 

4 Collier o n Bankruptcy, ~ 544.03 (1 5th Ed. 1 987) ( f oo tnote s 
omitted) (emphasi s added). 

Consequently, because an unsecur ed creditor di d exist at the 
t i me of the chal lenged transaction, the trus t ee ha s the power 
under Section 5 44(b ) to avoid a trans a c tion that would be voidabl e 
under applica b le s ta te law notwithstand ing the bankruptcy 
pe t i tion. 

Summary 

Based on the e v idence, the Court finds a s fol l ows: 

1 ) Farms was insolvent following the contest ed 
t r ansac tion; 
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2) F~ l r c o nsi de r ti o was not given; 

3) The c ons i d e r a tion wa s disproportiona t ely s ma ll 
co pared t o the v a lue of Fa r ms' p r ope rty; 

4) An unsecured c r e ditor wi t h an unmat ured c l a im 
e x i st e d at the t i me of t he transact ion; 

5) The t rans a ction wa s f raudu l ent under the Neb ra sk a 
Uniform Fr audu lent Co nveyance Ac t; 

6) Section 544 of t he Ba nkruptc y Code permits the 
i nvocation by t he t r u s tee of the Ac t. 

Section 6-6 10 of the Un iform Fraudulent Co nve y ance Act 
permits the Cour t to: 

(a ) Rest ra in the defendant from disposing of 
his or her prope rty , 

(b ) Appo i nt a rece i ver to t ake charg e of t he 
property , 

(c) Set a side the c cnve yance or a nnul the 
obligation, or 

(d) Ma ke any o rder wh ich the circumstan ces of 
the case may requir~. 

Neb. Rev. Stat. § 36-610 ( Re issue 198 4). 

The r emedy requested by Farms is to annul the entire 
t ransaction. However, FDI C s uggests such r emedy is not 
appropr iate. The Court needs more lega l a na lysis f rom the part ies 
regarding the remedi e s permi tted under Section 36 -61 0 of the 
Uniform Fr audul ent Conveyance Ac t . Farms to br ie f the issue 
within thirty days. FDIC to respond in thi rty ays a nd Far~s 

reply, i f any, within fi teen days. 

DATED: January 8, 1 988. 

BY THE COURT: 

THE NEXT PAGE IS 88:15 


