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IN THE MATTER OF 

UNITED STATES BANKRU PTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

LEO TOB I N FARMS, INC. , CASE NO. BK85-280 6 

DEBTOR A85 - 353 

LEO TOBIN FARMS, INC., 

Pl ainti ff 

vs. 

FI RST NATIONAL BANK OF TEKAMAH , 

De fendant 

MEMORANDUM 

Background 

In a memorandum dated Janua ry 8, 1 988 , th i s Cour t f ound that 
t he mortga ge and prom i ssory note between plaint i ff / mo r t gagor Leo 
Tob in Fa r ms , Inc. (Farms), and defendant/mortgagee Federa l Deposi t 
I nsura nce Corp (FDI C) , s uc cessor i n int e rest t o F i r s t Na t i ona l 
Bank o f Tekama h (Bank ), wa s fraud u l ent under the Nebr aska Uni f orm 
Fraudulent Conveyance Ac t . Farms became i nsolvent fo llowi ng t he 
c on tested transaction; fa ir c o n s i dera tion wa s not given; t he 
cons i deration was d i spropor tionately small compared to t he value 
of Farms' property ; an uns e cu red creditor with an unmatured c laim 
existed a t t h e t i me of t he transaction; and 1 1 U.S.C. § 5 44 
permitted t he i nvo cation by the tru stee of t he Nebr aska Uni f orm 
Fraudule n t Conv e yance Act. 

Analys is 

The r emedy afforded by the Nebra s ka Unif o rm Fraudulent 
Conveyance Act permi t s the Court t o: 
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( c ) Set aside t h e c onv e y ance or ann ul the 
o b ligat i o n, or 

(d) Make any order wh i ch t h e ci r c um s tances of 
the cas e may require . 

Neb. Rev. Stat . § 3 6- 610 ( Re i s s u e 1 984) . 

Fa r ms requested the Co urt t o annul the e n tire tra nsa ct ion, 
b u t the FDI C contended s uch r e medy was not appropr i ate. The Court 
r e q uested both parties to prov ide l ega l arguments concerni ng t he 
r e me d ies provided i n Sect i on 36-61 0 of the Ne braska Uniform 
Fr a udule n t Conveyance Act . Th e Court ha s r e c e i ved and r e v i ewed 
the se argument s. 

Th e FDIC points out tha t it a c t s in t wo d ifferen t capacities 
when a bank is c l ose d- - as t he Re ce i ver and i n its corpora t e 
c a pacity. Th e FDI C i n its c orpo ra t e c apac i t y purchases bank 
a s s e t s from the Rec e i ver . Thus, the FDIC conte ds, in its 
c orporate c apaci t y it becomes a bona fide purch ase r f o r value and 
Section 36-6 1 0 o f t h e Uniform Fraudu lent Conveyance Act does not 
a p p ly t o "a purchaser for fa i r c o nside r a tion wi t hout knowledge of 
the fraud at t he t i me o f t he purcha se." Neb. Re v . Stat. § 36-
6 0 9 (1 ) .1 In t he a l ternat i ve, t he FDIC arg ues t h a t the c onveyance 
s hou l d be a voided only to t he l imi t ed ext ent necessary t o protect 
c r editors who a re a ctually i n j u r ed a s a r esu l t of t he f raudulent 
c o nveyance . Or, if the Cou r t i nval idates t he e nti r e d ebt, the 
Court should t ransfo r m the FDIC 's claim into t ha t of a n unsecured 
creditor e nti t l ed to a pro rata sha re o f t he di s t ri b u t ion of t he 
es t a te t oge t her wi th the othe r u nsecured c r edito rs. 

The FDI C ' s cha r a c t eri za t i o n of i tse l f a s a bona f i de 
purchas e r f o r value is a n a ff i r ma t ive d e f ense to Fa rms' c l a i m of 
f raudule nt con veyan c e. In r e Tacoma Bo a tbuild i ng Co ., 8 1 Bankr. 
2 48, 25 9 - 6 0 ( Bank r. S .D.N. Y. 1 987 ) . Thi s d e fens was not pleaded 
i n the FDI C ' s ans wer o r by motion nor wa s it b r i efed by t he FDI C 
prior to t r i a l . Moreover , no e vidence was presente d at t ria l on 
the factua l i ssues r equ i r e d to s uppor t a bona fi d e p urchaser 
defe n s e, i. e., k n owledge, g ood f ai th a nd value. Therefo re, the 
FDIC has waived t h is defe nse. Id . ; Fe d. R. Civ . P . 8 (c), 12(b) ; 
2A Moore's Federal Pract i ce~ 8~7 [ 3 ] ( 2d e d. 1 987). 

Neither party s u bmit ted Nebraska d ec i sional law i mpos i ng any 
of t h e r emed ies of Sect i o n 36-610. The Court f inds t hat Section 
36 - 61 0 ' s provi s i o n s g r ant t h e Co urt b road d i s c retion . I n the 
instant case, ho wever , s ubse c t ions (a ) and ( b ) are not 

1sect i o n 36- 6 10 requi res re l iance on Section 36-609, "Rights of 
c reditors wh e n cla i ms have ma tured," be cause Section 3 6 - 610 
remedie s are a vailable to a credi tor whose cla ims have no t ma t ure d 
"ag a i nst any pers o n aga inst whom he or she cou l d have proceeded 
had his or her c l a i m ma tured. " Ne b. Rev. S t at. § 36-61 0 (Reissue 
198 4). 
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appropr i a t e. Th e Co ur t 's decision , therefo re , wi l l re l y on 
subse c tions (c) and ( d) . Subsec t ion ( c ) allows t he Court t o 
" [ s ]et as i de the c onv eya n c e or annul the o b liga t ion " and 
s u bsect i on (d) permit s the Co urt to "[m ]ake any o rder which the 
circumstances o f the case may require." Neb. Rev. Stat. § 36 -
610( c) , (d ) ( Reis sue of 1 984). 

The ne t res u lt o f t h e t r ansaction by whic h Farms e xecuted a 
n o t e a nd mortgage to Bank as addit i onal secur i ty for Ra n c h debt i s 
t ha t Fa r ms became i n so l e n t, Farms received n o c o nsiderat i on f o r 
the c o nv eyance, a nd t h e Bank, now the FDIC, i s t he on ly 
ben e f i c i a r y of s uch t ransactio n. This Court has prev i ous ly found 
tha t the t ran sac t ion mee t s a l l of the defin i t i o n al s tanda r d s of a 
f raudulent conveyance. S i nce Farms rece i ved n o c o ns ide ra t i on o r 
b e n e fi t f o r t h e conveyance, t he appr o p r i ate reme dy i s to p lac e 
Fa r ms in t he pos it ion it he l d prior t o the transaction. Suc h 
a c tio n wi l l benefi t Farms' creditors and not place Bank i n any 
wor s e pos i tion than i t was bef ore the transaction. 

I t i s, therefore, ordered that the n o te and mor tgage wh i ch 
a re t he sub j ects o f this adversary proceedi ng are annu l led 
p u r suan t to Nebraska Revised Statute Section 36-61 0 (c) . 

Separa t e J o u r na l Entry sha l l be f i led. 

DATED: June 27, 1988. 

BY THE COURT: 

Appearance s : 

Mi chael Helms, At t orn e y for Debt or, 1800 Fi rst Nat'l. Center, 
Omaha, NE 681 02 

Terry Fredri cks, Attor ney for FDIC , One First Nat' l. Center, 
Omaha, NE 68 1 02 


