
UNITED STATES BANKRUPTCY COURT 
FOR HE DI S' RICT OF NEBRASKA 

IN THE MATTER OF 

LAVERNE F. KEMP, CASE NO . BK8 7-1 19 1 

DEBTOR Chapter 1 3 

MEMOR NDUM OPINION 

This matter came on for hearing on Augus t 17, 1987, on t he 
Objection to confirmation filed by FDIC. Appear i ng on beha lf of 
FDIC was Cl ifford Ruder of Omaha, Neb aska. Appea ring on behal f 
o f the debtor was Eric Wood of Omaha , Nebraska . 

F cts 

he FDIC holds a judgment lien , perfected in 1 984, on the 
home stead owned b y debtor . I n 1 984 , Neb. Rev. Stat. Sec t ion 40-
10 1 permit ted a home s tead exemption not exceeding $6, 500. In 
1986, the Nebraska legislature raised t he homes t ead exemption to 
$10,000. Debtor filed f or Chapter 1 3 rel i ef in April 1987 and 
claimed a homestead exemption of $10,000. 

The FDIC obj ects to t he amount of the exemption , c laiming 
th t retrospecti ve application of the exemption vi o lates the 
canons of sta t utory c onstruction as we ll as t e fif t h amendment 
and t he contract clause of t he United State s Const i tution. De bto r 
contends tha t t he amoun of an exempt ion is determined by t he l aw 
i n ef fect when the bankruptcy petit ion is fil e d and points to 
numerou s cases so holding. 

Issue Presented 

Whe ther d ebtor may c laim the $10,000 homestead exempt i on 
provided by t ate l aw on the date debtor' s petition was fi l ed when 
creditor ' l i en on t he homestead was perfected ~hen s tate l aw 
l im ited the homestead exemption to $6,500. 

Ana l ysis 

The Cour t f inds t ha t Hollyt ex Carpet Mi l l s v. Tedford , 691 
F.2d 392 (8th Ci r . 1982) , i s prec edent fo r the insta nt case. In 
Ho llytex , the Eighth Ci rcuit , re l ying on Sect1on 522(b ) of t he 
Bank.uptcy Code a nd an e r l ie r Ne braska bankr uptcy decis ion, I n r e 
Sta tmor , 22 Bankr . 37 ( Bankr . D. Ne b. 1982) , found that '' a debtor 
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ma y e xempt any property tha t i exempt unde 
l ocal 1 - w o n th date of the f ili ng of t he p 
6 9 1 F.2d at 3 9 3 . 

fed e r 1 , 
ition . " 

s t ate or 
Ho l l ytex, 

The Ei g h t . Circui t 's finding mi rro rs th language o f Section 
52 2 (b) : 

No t wi t h s tand i n g sec t i on 5 41 of this 
t i tl e , an i ndi v i dua l debtor may exempt f rom 
p roperty of the e s t ate 

( 2 ) (A) any p r o pe r t y that is exempt under 
Federal l aw .. . or sta t e o r l o ca l law that is 
applicable o n the dat e of t e f i l i ng of th~ 
petition 

11 u. s .c. § 5 52 ( b ) (1 98 7 ). I n add it i on , subsection ( f) of Sec tio n 
522 which read s: " No tw i thstandi ng any waive r of exempti ns , the 
d e b to r may a1o i the fixing of a lien on an int erest of ~ h debtor 
in prope rty t o he e xtent that such lie n impai r s a exe mptinn to 
which the debto r would have been e n titled u nder subsection ( b ) of 
th i s sectio , i f s u c h lie n i ( 1 ) a jud i c ial lien , " a l lows debtor 
to avoid the FDIC's l i e i n the exe mption amount permi tted a t t i me 
o f fi l ing. The s t a t u t ory langua g e i s clea r and unamb i g uous . 

Co l lier a Bankruptcy pr ovides a thorough di scuss i on of t he 
con s t itu t i ona li t y o f Section 522(f). See 3 Col l ier on Bankruptcy , 
~ 52 2 . 29 ( 1 5th ed . 198 0 ) . And, in discussing w.1a t compr i ses t he 
bankrupt es t ate , Co llier s tates : "It is c l ear , there fore, t hat 
the critica l t ime as o f whi c h t he pro per t y compr i s i ng the estate 
is t o be d e te r mi ned, a nd t h e rights of others c onnec t e wi th t he 
pro ceed i ng ad j uste d, is t he d a t e upon which t he pe t ition is 
f i l ed." 4 Co l l ier on Bankr uptcy , ~ 541, 0 4 {15th ed. 1 980) 
( footnote om i t ted) . 

The No r t hern Di s trict of I l linoi s Bankruptcy Court , in 
co ntering a contract a l i mpa irment a rgument, s tated t he major ity 
pos i t i on , wi t h wh ich t h i s Court a gre es, "Numerous courts have 
found the app l i c atio n o f a n increas d exemption to be but a 
mi n i ma l al t era tion o f the parties' c on ractual re l ationship ." I n 
r e Hock i nson , 60 Bankr . 250 , 254 ( Bankr . N.D. I l l . 1986) . 

There fore, t h e FDIC 's objection t o the homes tead exemp t i o n of 
$1 0,000 claimed by debtor i s overrul ed . 

DATED• Novembe~ 9. 1 987 . 
BY THE COURT : 

C pies t o : 

Cli fford Ruder , t t orney , 230 So . 108 th Av ., Oma ha, NE 6815 4 

Eri c Wood, At tor ney , 3 00 His t oric Library , Omaha , NE 68 102 


