I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

LARRY REYNOLDS, CASE NO. BK96-82786

N N N N N

DEBTOR. CH 13

VEMORANDUM

Hearing was held on October 13, 2000, on Mdtion for an
Order to Conpel Paynent of Post Petition Taxes or in the
Alternative to Dism ss or to Convert Chapter 13 Case to
Chapter 7 filed by the United States of Anmerica on behal f of
the Internal Revenue Service (“IRS”). Appearances: Howard
Duncan for the debtor and Henry Carriger for the IRS. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8§ 157(b)(2)(A).

| nt roducti on

This matter is before the court on a notion by the United
States of Anmerica on behalf of the Internal Revenue Service
(“IRS") to dism ss the debtor’s Chapter 13 case or in the
alternative to convert the case to Chapter 7. The IRS argues
that a “material default” has occurred because the debtor
failed to pay post-petition income taxes during the pendency
of the Chapter 13 case. According to the IRS, the debtor
shoul d, therefore, be denied the benefit of a Chapter 13
di scharge. Conversely, the debtor argues that no materi al
default exists because, although he did fail to pay sonme of
his post-petition inconme tax obligations during the course of
his plan, he has nade all paynents under the Chapter 13 plan
and, therefore, should receive a discharge of all pre-petition
debt s.

Deci si on

In this case, the debtor’s failure to conpletely pay
post-petition incone taxes is not a “material default” by the
debtor with respect to a confirmed plan. The notion of the
I RS i s denied and the debtor shall receive a Chapter 13
di schar ge.
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Fact s

The debtor filed a Chapter 13 petition in 1996 and an
anended plan was confirmed in June of 1997. All paynents
under the plan were to be used by the trustee to pay pre-
petition state and federal priority tax claims. By a consent
order entered August 25, 1998, Filing No. 37, the debtor
agreed to pay to the trustee $24,224.05 to assure conpl ete
paynent of obligations dealt with by the plan. The debtor has
made all plan paynents. However, the debtor failed to pay his
post-petition federal income taxes for the years 1997, 1998,
and 1999.

Concerning the post-petition federal inconme taxes, the
debt or owes, including penalties and interest to April 27,
2000, $260.66 for the tax year 1997; $7,970.24 for the tax
year 1998; and $2,565.28 for the tax year 1999. The debtor
made one paynent of $1,000.00 to the IRS on May 18, 1999.
Thi s ambunt has been deducted and is reflected in the above
totals. Although there is no dispute that the debtor failed
to pay his tax obligations post petition, until this notion
was filed at the end of the case, the IRS had not filed any
nmotion or pleading which would have made the court aware that
the debtor had failed to neet his income tax obligations. On
April 27, 2000, the IRS filed the present notion.

Law and Di scussi on

The Bankruptcy Code, at 11 U S.C. § 1307(c)(6), states
that a court may convert a Chapter 13 case to a Chapter 7 case
or dismss a case if there has been a “material default by the
debtor with respect to a termof a confirned plan.” 11 U S. C
8 1307(c)(6). The IRS urges this court to adopt a rule that
failure to pay post-petition income taxes is per se a
“mat erial default” according to Section 1307(c)(6). The term
“material default” is not defined in the Bankruptcy Code.
Cases dealing with the failure to pay post-petition taxes have
found that such failure may be deenmed a “material default”,
but only after considering all of the circunstances of the
case.

In In re Jankins, a Chapter 11 case, the court held that
al t hough failure to pay over $34,000.00 in interest on post-
petition taxes could be considered a material default under a
Chapter 11 plan, a dism ssal is not appropriate where the
debtors fully conplied with the other terns of the plan
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Additionally, the court noted that the RS waited five years

to file the notion to dism ss even though it had know edge of
the default before the debtor conpleted plan paynents. 1In re
Jankins, 184 B.R 488, 494 (Bankr. E.D. Va. 1995).

On the other hand, in a Chapter 13 case decided in 1998,
the court in In re King allowed a post-petition tax claim
filed by the IRS under 11 U . S.C. 8§ 1305(a). The court held
that a priority claim if allowed, had to be paid in full.
The court then dism ssed the case because the debtor did not
have enough tinme left to pay the claimin the statutorily
al l owed sixty-nonth period. The court also based the
di smi ssal on the fact that the debtor had failed to nmake
trustee paynents for several nmonths. 1In re King, 217 B.R
623, 626 (Bankr. S.D. Cal. 1998). 1In the King case, the
debtor had paid $30,130.56 into the plan, but failed to pay
$33,534. 14 in post-petition taxes.

In In re Bennett, the bankruptcy court held that a
debtor’s Chapter 13 case should be dism ssed where the debtor
fails to pay post-petition taxes. In In re Bennett, the IRS
filed a claimfor approximtely $84, 000. 00 pursuant to 11
U.S.C. 8 1305(a) and al so requested that the debtor amend the
reorgani zation plan to include the post-petition taxes. The
debtor failed to anmend his plan to include paynent of these
taxes and the I RS subsequently filed for a dism ssal of the
bankruptcy case based on 11 U. S.C. 8§ 1307(c)(1l). The IRS
argued that both the failure to pay post-petition taxes and
the failure to anend the plan to provide plan paynent anounted
to an “unreasonabl e delay by the debtor that is prejudicial to
creditors.” In re Bennett, 200 B.R at 254. The court agreed
with the IRS, holding that the debtor’s failure to pay post-
petition taxes and the utilization of these taxes to fund his
Chapter 13 plan showed a | ack of good faith as well as
unreasonabl e delay that is prejudicial to creditors. Neither
the RS nor the court suggested that the failure to pay post-
petition taxes was a “material default with respect to a
confirmed plan.”

The case before this court is simlar to the factual
Situation in Jankins and quite different fromthe factual
situation in King and Bennett. |In Jankins, and in this case,
the RS waited until the debtor had conpleted all or
substantially all of the plan paynments before requesting a
di sm ssal or a conversion. No other action was taken by the
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| RS prior to the end of the case. |In contrast, in both King
and Bennett, the IRS filed a post-petition claimunder 11

US C 8§ 1305(a). Only when it was clear that the debtors
could not pay such claimin full (King) or would not pay the
clai mthrough an anended plan (Bennett) was it determ ned that
the debtors had “materially defaulted”, prejudicially del ayed
the creditors or had acted in bad faith, resulting in

di sm ssal

Al t hough a creditor is not required to file a Section
1305 claimin order to collect a debt incurred post-petition,

the IRS could have filed such a claimand still can. Upon
al l owance of such claimin this case, the claimcould have
been, and still can be, extended, perhaps using all of the

Ssixty nonths to pay the claimon a priority basis. The plan
in this case was confirnmed on June 4, 1997, |eaving

approxi mately eighteen months fromthis date for the debtor to
conpl ete such paynents.

In this case, although the IRS, as nentioned, could have,
and still can, file such a post-petition claim it has
intentionally declined to do so. Instead, the I RS has waited
until all of the plan paynents have been nade; the only thing
remai ning to be done is the granting of a discharge. The
remedy requested by the IRS, dism ssal or conversion, seens
especially harsh considering the fact that no attenpt was nade
by the RS to have the debtor anmend his plan or begin regular
paynments on the post-petition tax obligation, which, after
all, and in contrast to the anount due in the above-cited
cases, is less than $12,000. 00 plus accruing penalties and
i nterest.

Al t hough the IRS, by virtue of this decision, does not
obtain the renedy it requests, it is not left without a
remedy. The post-petition taxes, penalty and interest wll
not be discharged at the end of this Chapter 13 case. Upon
di scharge, the IRS is free to pursue collection of any post-
petition taxes which are due and ow ng.

Concl usi on

The debtor’s behavi or cannot be condoned. However,
failure to pay post-petition tax obligations is not, per se, a
“material default” under a confirmed plan. |In this case, such
failure is not found to be a “material default”, because the
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debtor did pay all paynents due under the terns of the plan;
entered into a consent order increasing the paynents to be
pai d from approxi mtely $18, 000.00 to approxi mately
$24,000.00; paid a relatively large paynment of $1,000.00 in
1999, and owes, on post-petition tax obligations, |ess than
hal f of the amount actually paid through the Chapter 13 plan.

The notion to dism ss or convert the case to Chapter 7 is
deni ed.

DATED: Decenmber 5, 2000
BY THE COURT:

[s/ Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
Henry Carriger, Esq.
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Motion for an Order to Conpel Paynment of
Post Petition Taxes or in the Alternative to Dismss or to
Convert Chapter 13 Case to Chapter 7 filed by United States of
America on behalf of the Internal Revenue Service.

APPEARANCES

Howar d Duncan, Attorney for debtor
Henry Carriger, Attorney for ITS

| T 1'S ORDERED:

The notion to dism ss or convert the case to Chapter 7 is
deni ed. See Menorandum entered this date.

BY THE COURT:
/[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
Henry Carriger, Esq
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



