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Chapter 1 3 

Conf i rmation hear i ng was heard on June 8, 198 7 . Appearing 
f or debtors wa s J o hn Bal l ew of Scot sbluff , Nebr aska. Appearing 
for Secur i t y Na tiona l Bank was Robert Wi ckersham of Harrison, 
N braska. 

Facts 

In April , 1 986 , debtors ent ered into a contract with the 
Commodi t y Credit Corporation ("CCC") to participate in program 
admi ni stered by the Agriculture Stabilization Conservat i on Servi ce 
("ASCS") which provides payment of certificates issued by the CCC 
to t he farmer for agreei ng to l imit the acreage of crops plant ed 
for harvest and t o devote e l i g ible acreage to a proved conser ­
vati on uses . Debto r s f iled fo r Chapter 13 relief in June 1986 and 
received CCC certif i ca t es po s t petition. 

Argument 

Security National Bank ("Bank") a sserts that its prepetition , 
perfec ted security i n t e rest covering contract rights and acc ounts 
extends to the CCC certif i cates and t heir p roceeds that d bto r 
received subsequent to bankruptcy filing . 

Debtor s claim that the language of Title 7, Pa t 77 0 of the 
Code of Federa l Regulations, and t he language on the face of the 
cert i ficates preempt Secu rity National Bank's claim of secured 
status in both the cert i f i a tes and their proceeds. Debtors 
addit i onally claim that, notwiths t anding the applicabi lity of the 
federal r e gulations, the Bank's f i nancing statement does not cove r 
certi f icates because the cer if i ca t es are i nstrument s wh ich can be 
perfec ted on l y by po sses s ion . 

Bank con t ends t hat Tit le 7 , Par t 770 of t e Code of Feder al 
Regula t ions as a mended i n l ate 1986. There fore , the language on 
which debtors re ly was not in ef f ect when de b t ors entered into the 
CCC contract . Bank a l s o a rgues that debtors must recogni ~e stat 
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l aw interest s even i f the federa l governm ~nt d oes not. 
Altern tely , i f t he Court f i nds that federal law prohibi ts 
s e c ri ty i te r es t s i n the CCC cert i ficate s thems e lves, B nk a rgues 
t ha t no suc h p roh i bi t i o n app l ies to the proceeds from t he 
erti f i cates . Bee us e Ba nk ' s s ecuri t y inte res t i n c l uded contract 

r ight a n d t he p r o ceeds are a r es l t of t he CCC c o n t r act , Bank' s 
i n te rest in t he proceeds s hould be r e c o g n i zed. 

Issues 

1. Whethe r f ede r al l aw preempts Bank's security interest i n 
deb t ors ' CCC certi fi cates a nd their proceeds? 

2. I f federa l law does not p reempt Ba nk's security i ntere st, 
d oes the Ba n k have a v al id security intere s t in t he cert if i ca t e s 
o r their p r oce e d s under state law? 

Conclusio n s of La w and Discus sio n 

Turn ing t o Issue No. 1, t he e leva nt l anguage on th face of 
t he c ertif i c ate , Exh ibi t 2, reads: 

,3 . Thi s cert ificate sha ll not b e subj ec t t o 
any St a t e l aw or r egu l at i o , inc l ud ing but not 

imi t e to St a t e s t a t uto r y a d regulatory 
provision with respec t t o ommerc ial paper , 
secur i t y i n terests, and negot iab l e 
i n strume n ts. This certi ficate s h 11 not b e 
encumbered by any l ien or o t he r claim, exc ept 
that o f a n age n cy o the Un i ted States 
Go vernme n t. 

Commodi t y Cr edit Corp. Commodi ty Cer t i ficate i ssued J~nuary 2 9 , 
1 987 , marked plainti ff's Exh ibit 2 ( emphasi s added ). 

The r egulat i on wh ic au thori zes the language contained o n t e 
certi fi cate read s : 

Sect i on 77 0 . 4 Commod i t y c e r t i f icates . 

{b) Li e n s, encumbrance s , an State l aw . 

( 1 ) The provis i ons o f t h is ect i on or the 
commod i t y c e r t i f icat s s h ll t ake preceden ce 
over a n y s t ate s tatutory or r gulatory 
prov is ions wh i c h ar. i n c ons i s t n t with the 
prov i sions o f t h i s s e c t ion o r with t he 
pro v isio ns of he commodity c erti f ica tes . 
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( 2 ) Co mmod i ty certifi c ates sha ll not be 
s u bj ec t to any lien, encumbrance, o r othe r 
c l a i m o r security interest, excep t ha t o f an 
agency of t he Uni te States Governmen t ar ising 
specif ica l ly under Federal s t atute. 

( 3) The prov i s ions of t hi s paragraph ( b) sha l l 
apply without r ega rd t o t he identity of the 
ho l der of the c ertif i cate. 

7 C.F.R. § 770.4( b )(1 )-(3) (1987). These sect ions were added to 
Title 7, Par t 77 0 entitled "Co mmodity Certif icates , In Kind 
Payments and Other Forms o f Payment" i n June, 1986. See 51 Fed. 
eg. 21833-3 6 (1986). Although neither debtors n o r creditor 

briefed the a ppl i cabi l ity or nonappl icab i lity of this parti cular 
sect ion, the Cour t finds it d i spos i tive o f I ssue No . 1 and 
accordingly the Court need not addres s Issue No. 2. 

Debtors' and Bank's briefs discuss Se tion 770.5 , e nti t l ed 
" In k i nd payment ." Debtors' a f fidavi t and Exhibi t 2, howeve r , 
refer to CCC Cer tificate s. Consequently, Title 7, Section 770.4, 
"Commodity Certi ficates" , upra, contains the relevant l angua g , 
n t Sect ion 770 . 5. The regulatory l anguage is p l ain o It clearly 
overrides sta te - law au t horized s e curity interests i n c o mmodity 
cert if i cates. From t he c ontext of Sec tion 770.4 , Congr ss must 
have intend e d tha t the certificat s be unencumbered b y cred i t o r s ' 
claims in order for the certificates to be freely t rans f erable and 
nego t iable. See Pub. L. No. 99-198, 1985 u. s. Code Cong. & Admin. 
News (99 Stat.) 1448 (codi fied a t 7 U.S.C. § 1445b-4 ( Supp. 
1 98 7) ) • (" [ T ] he Secret ary may make in-kind payment s . • . b y the 
issuance of ne otiable cer t ificates •. . ~") 

I n December 1 98 5 , Congress authorized t he 1 986 through 1 990 
crop price suppor t , payment and production ad j ustment prog rams . 
51 Fed. Reg . 8428 (1986). For the fi rst time, the Act provided 
for the issuance of certi f i ca t es - as a payment alternative t o the 
in-Yi nd payments - t o the participating farmer. 51 Fed. Reg. 
8435, 84 5 2 (19 86 ). In March 1 986, interim regulat ions to 
implement the Act were published, including rul es directing the 
use of commodity cert i fica t es. Id. at 8453 (1986). The inter im 
regulations were effec tive with respect to t h e 1986 crop year; 
however publi c c omment wa s requested an would be c onsidered 
before formu lating the fi nal ru l es in late 1 986. Id. at 8426 
( 198 6 ) . 

Interim Section 77 0 .4(b)(8) published in March 1986 rea d : 
"State law and regu lat i ons sha l l not be appl icable to t he 
issuance, transfer, o r redempti on of commodi t y certif i cates . 
Commodity c e rtifica tes, or the proceeds thereof , may not be 
sub j ected to any claim o f l ien by any c r editor except agenc·es of 
the U.S. Gov ernment. " 1 As a result of publi c commen t a nd agency 

1rnterim Section 770 . 4(b ) contai ed a s ubsectio n ( a) and a 
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review of thi s i ter i m reg l ation , the Depar t me nt of Agricultu re 
a nno un c ed tha t i nt e rim Sect i o n 770.4 would be revi s e d to i ncl ud e 
language r e q i ri ng tha t 

[ T ] e p rovis i o ns o f Sec t i o n 770 .4 t a ke 
p recedence over any s ta te s t atutor y or 
r egu l atory p r o v i sions wh ich a r e i nc onsistent 
wi th the provisions o f the s ection or with the 
pro is i on of the commodity ce r t ificates. The 
revi sed regulations wou l d a l s o clar i f y, as 
req uested by [a public) commenter, that the 
p r ov i s ions of [ section] 77 0 .4(b) a pply wi tho u t 
r e g ard to the identity of the hol der o f the 
certif i cate . 

Id. at 36902 . This revision a ppear e d i n a new inter im rul e 
publ i shed ne 1 986, I d. at 218 34, andre a ined u n c hange d in t he 
final r ule . Page 2 - 3 supra. Title 7, Par t 7 7 0 o f t he Code o f 
Federal Reg la t ion c i tes , inter al1a , Ti t l e 15, Se ct i on 71 4(b ) as 
statutory a utho r ity . Section 71 4( ) e mpowers t he Commod i ty Cred i t 
Co rpo a ti o n , a n a gency 1ithin t he Depar t ment of Agr i cu lture , to, 
int e a l ia : 

[E] nter into and car ry o u t such contract s 
or a greements a s a r e necessary in the c o nduct 
of its business. St ate and loca l reg u latory 
l aws or rules sha 1 not be a ppli c a b le wi t. 
r e spect t o c ontract s or a greements of t he 
corporat i on o r t he par t ie s t hereto t o the 
extent t hat s uch cont ract s or a greement s 
provide t hat s uch l a ws or ru l es sha l l not be 
appli c able or to t he ex tent t hat suc h l aw s or 
ru les a r e i nconsistent wi th suc h contracts or 
a greements . 

15 U. S. C. § 71 4b (g) ( 1 9 76 ). Al t hough Section 714b (g ) d oes not 
ment ion secur ity inte r ests o r encumbrances , the CCC ' s p ower to 
preempt s t a t e a nd loc al reg u l atory laws i s suf f i cient uthority 
fo r the mor e s pecifi c ru l e containe d in Title 7, S c tion 770.4 of 
t he Cod e o f Fede r a l Reg u l at ions. 

In r e Sunb r g , 72 9 F. 2d 56 1 
p recedent, as Bank argue s , f o r t 
the d e b to r s cla i med t hat f edera l 
Se ction 770.6( e )-(f ) of the Code 

( 8 t h Cir. 198 4 ), is not 
i s fa ctual s etting. In Sunberg, 
l a w, s p ecific ally Ti t le 7 , 
of Federal Regulation s , 

subsect ion ( b ) with 8 pa r ts. 51 Fe d . Reg. 8 45 3 (1 986 ). The 
present Sec t i on 77 0 .4 c ontai n s 0 s u bsection (a ), a s u bsection ( b ) 
w1th 3 par t s , a s ub s e ctio n ( c ), a s u b sect ion (d) wi th 6 pa r ts , a 
s ubsection ( e ) with 2 pa rt s , a s ubsection ( f ) wi th 2 part s , a 
subse ion ( g ) wi th 3 pa r t s and a s ubsection h. 7 C. F.R . § 7 70.4 
( i 9 8 7 ) • 
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proh ibite d the Producti Cred i t As s oc i a t i on (PCA) f r om a sserting 
a secur ity i n t erest i n s urplus cor n debt or s r ece ived unde r a 1 98 3 
payment-in - ind p rogram ("PIK" l f unded by th Uni ted St ates 
De pa r t m n t of Ag ricultur e . The PC ' s s e c ur it y i nte r es t i nc luded 
afte r acq uired c o n t r act r i ghts , accounts a nd genera l intangi b l e s. 
I d. at 562 . Whe n d ebtors at t empted to pledge t he ir PI K be nefits 
as secu r ity for a loan f rom the Farmer ' s Ho me Admini s t ra t ion, PCA 
objected , claimi ng t he PI ' benef i ts we r e al r eady e nc umbered by the 
PCA secu r ity agreement. I d. at 562 . Th e debto r s claimed t hat 
Sect i on 770 . 6(e )- ( f) preempted PCA' s i n t e r e s t . 2 

In r e a c h i ng i ts dec is ion, t h e Eighth Ci rcu i t fo und t hat Ti tle 
7, Sect i on 77 0 .6(e)-(f ) d i d no t p r eempt s t a te law. Id. t 5 63 . 
Sect i on 770 . 6 (e) -( ) of Ti t l e 7 wa s added t t h e Cod e of Fede r a l 
Regulations in 1 983, 48 Fed. Reg. 92 35 ( 1983), a nd de l eted i n 
1986. 51 Fe d . Reg. 84 53 , 2183 5 ( 1986). Therefore , the l anguage 
o f Se ctio n 770 .6 inter pre t ed i Sunberg is no longe r in effect no r 
did t he 1983 program have pro v ' s ions f or paymen to f armers wi t h 
CCC commodity certif i cates. he "new " r ule at Se ction 7 70 . 4 i s 
t he o per at i ng r egu l at ion f or the i nstan t case . The deve lopment of 
thi s ru l e demo ns t ra tes the in ent o f the Depa r t ment o f Ag r i c u lture 
to clearly add r es s the quest ion of s ta t e - a u t horized security 
int erests in r e l a ti on to f ederal l y - au tho ri z e d CCC commodi ty 
cer tif icates. 

The Court r ecogni ze s that d e btors enro l l ed in t he ASCS 
p rogram prior to t he r ele vant a mendment t o the r e g ulati o n s and 
prior to fil i ng t he ir Cha pter 13 petit i on. Howeve r , the 
c ert i fica tes we r e rece i ved post pet i t ion (See Exhibit 2 da t e d 
January 29, 1 987 ) whe1 the regu l at i ons we r e ope at i ve, a nd t he 
certi f ica t e cont ai s the preemptive federa l l anguage . p . 2, 
supr a. Moreover , Sec t ion 770.4(b)(1) which reads t hat " [t ] h e 
provis' ons o f this sect i on or the commodi t y certif icates s ha l l 
take pecedence ov e r any state sta tuto r y or regul atory provision 
•• . i ncons i sten t wi th t he prov i s ions o f thi s s e ct i on or with t h e 
p r ovis ions of t he commodity cer t if i c ates" ( emp as i s a dded) 
c onclusively establishes t he cer t i f i ca t s' s t a t u s as exempt fr om 
state s ecu r ity i nterests. And, the regula i o ns were specif i ca l l y 
intend e d to appl y beginning wi t h the 1986 c rop year. Id. a t 8428. 
Thus , no ret roactive a ppl'cation exis ts , contrary to the Bank's 
con t ent i on . 

Given tha t the cert i fi cates t hemse l ve s are exe mpt f rom state 
security int erest s, the Court f ai l s t o see how Bank can argu e t hat 
i ts s ecur i ty i nterest a ttac es t o t he proceeds from the post 

2For an as s ignment of PI K comm d it i es to be rec ognized by t h e 
Departme nt of Agri cu lture, Section 77 0 . 6 (e ) required the pro uce r 
t o c ompl e t e a nd file Form CCC- 47 9 with t he County Committ ee. 
Sec t ion 770 .6( f ) req ui red tha t payme n ts i n ki d " s ha l l be made 
withou t r ega rd to .•. any c l aim of l i en a ains t t he commodity , or 
p roc eeds t hereof ... " Sundberg a t 563. 
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peti t ion s l e or excha ge o f the certif ica tes. C rta in ly, Section 
552( b ) permit s a prepetition security in terest to ex t end to 
proceeds acq u i red by t e debtor po s t pet i t ier , but on l y to t h e 
extent that suc1 pro eeds are derived from proper ty secured 
p rep e tit i on . See 1 1 U . S . C • § 55 2 ( b ) ( 1 9 8 7 ) . \Vi thou t 
cons derat ion o f the Ba nkr uptcy Code, Bank's sec urity interest 
wou ld e x tend t o the proceeds of th certificates unde r s t a te law 
only i f Bank had a va lid s ecuri ty interest in t he c ertific ates 
t hemselves. See Neb . u.c. c. § 9-306( 2) ( Re i ssue 1980). 

I n summary, the Court holds that Ti le 7 of the Code o f 
e deral Regula t ions, Section 770.4, p r eemp ts and thus i n v a lida tes 

state security l terests i n either CCC certifica es or proceeds 
from t he sa l e or exchange of such certificates. Thi s c omp l a i nt by 
B nk appears the main objection to the c onfirma t i o n o f debt ors' 
plan . I f t e Court receives no f urther objections within 1 5 days 
of t his or er , t he plan is approved. 

17.... 
DATED: Kovembe r ,, 1 9 8 7 . 

BY THE COURT: 

Copie s to each of t he following : 

John Ballew, Attorney, P.O. Box 99, Scottsbluff, NE 693 61 

Rober t Wi ckersham, At torney , P. O. ox 156 , Harrison, NE 69 346 


