IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
LARRY & VEENDY POPPE, ) CASE NO. BKO1l-41724
)
Debtor(s). ) CH 7

VEMORANDUM

Hearing was held in Lincoln, Nebraska, on My 5, 2004, on
t he debtors' notion to reopen the case (Fil. #12) and resi stance
by First National Bank of Belden (Fil. #18), and on the debtors’
motion to void lien (Fil. #14) and the First National Bank of
Bel den's notion to strike (Fil. #17). Richard Johnson appeared
for the debtors, and Steven J. Wolley appeared for First
Nati onal Bank of Belden. This nmenorandum contains findings of
fact and conclusions of Jlaw required by Federal Rule of
Bankruptcy Procedure 7052 and Federal Rule of Civil Procedure
52. This is a core proceeding as defined by 28 U S.C. 8§
157(b) (2) (K).

The nmotions will be denied.

This is a no-asset Chapter 7 case in which the debtors were
granted a di scharge in October 2001. Prior to the petition date,
the First National Bank of Bel den transcribed a default judgment
of $15,000 fromthe County Court of Cedar County to the District
Court of Lancaster County, resulting in a lien. The debtors had
little equity in property at the tinme to which the lien could
attach, and they were not aware of the lien until recently. The
bank was listed in the bankruptcy schedules as an unsecured
creditor. The debtors now seek to reopen the bankruptcy case and
have the lien declared void under 11 U S.C. § 506(d).

The debtors want to strip down the bank’s lien to the val ue
of their interest in the real property on the petition date. At
that tinme, they owned an uni nproved residential |ot val ued at
$33,000, with a first lien of $28,000 against it. Post-
di scharge, the debtors built a house on the lot and currently
reside there.

The Code section comonly used to avoid liens is 8§ 522(f),
but that applies only when the lien inpairs an exenption. There
has been no such cl ai m here.



The Bankruptcy Code permts the reopening of a closed case
“to adm ni ster assets, to accord relief to the debtor, or for
ot her cause.” § 350(Db).

The reopening of a case is nerely a mnisterial or
mechani cal act which allows the court file to be retrieved from
the stacks of closed cases to enable the court to receive a new
request for relief; the reopening, by itself, has no i ndependent
| egal significance and deternmines nothing with respect to the
merits of the case. In re Germaine, 152 B.R 619, 624 (B.A P
9th Cir. 1993) (citing In re David, 106 B.R 126, 128-29 (Bankr.
E.D. Mch. 1989) and In re Daniels, 34 B.R 782 (B.A.P. 9th Cir.
1983)).

In this case, there appears to be little to be gained from
reopeni ng the case. Chapter 7 debtors generally are not able to
strip down undersecured non-consensual |iens on real property.
In Dewsnup v. Timm 502 U.S. 410 (1992), the Supreme Court rul ed
that 8 506(d) does not authorize a debtor in a Chapter 7 case to

strip down consensual |iens when the creditor’s claimis secured
by a lien and has been fully allowed. Like the debtor in
Dewsnup, the Poppes contend that because clains are consi dered

secured under 8§ 506(a) only to the extent of the value of the
real estate to which the lien is affixed, the creditor’s claim
is automatically an “all owed secured claini to that extent and
t he anpbunt of the lien exceeding that can be voi ded. However,
t he Suprenme Court adopted an alternative interpretation, hol di ng
that for purposes of § 506(d), the phrase “allowed secured
claim should be read termby-termto nmean any claimthat is,
first, allowed, and second, secured.

Here, the bank’s claimhas not been “all owed” because this
is a no-asset case and no clainms were filed. “[U nless and until
there is a clains allowance process, there is no predicate for
voiding a lien under 8 506(d).” Laskin v. First Nat’'l Bank of
Keystone (In re lLaskin), 222 B.R 872, 876 (B.A.P. 9th Cir.
1998) .

In contrast to Chapter 13, where clains nust be
all owed or disallowed to determ ne what gets paid
t hrough the plan, and the woul d-be secured creditor
whose claimis allowed only as unsecured gets paid as
an unsecured creditor, the allowance of a secured
claim or determ nation of secured status is
nmeani ngl ess in a Chapter 7 where the trustee is not
di sposing of the putative coll ateral.
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Laskin, 222 B.R at 876.

In another case, the South Carolina bankruptcy court
expl ai ned:

This Court agrees with the Ei ghth and Ninth
Circuits and many ot her jurisdictions that the Dewsnup
deci sion stands for the proposition that 8§ 506(d)
al one does not operate to void a lien but that it nust
be used in connection with another statute such as
§ 722, 8§ 1129, § 1225, or § 1325. Wthout nmore from
Congress, a Chapter 7 debtor does not have standing to
use 8 506(d) to void a lien on real property which is
abandoned or likely to be abandoned and therefore of
no benefit to the estate.

Inre Virello, 236 B.R 199, 204 (Bankr. D.S.C. 1999).

Courts have ruled that although the facts of Dewsnup dealt
with a consensual lien, “the Supreme Court’s exam nation of the
hi story of liens under the Bankruptcy Code and its concl usion
based on that exam nation is not so |limted” and is equally
applicable to non-consensual liens. Swiatek v. Pagliaro (In re
Swi atek), 231 B.R 26, 29-30 (Bankr. D. Del. 1999). See also
Esler v. Oix Credit Alliance (In re Esler), 165 B.R 583, 584
(Bankr. D. Md. 1994); In re Doviak, 161 B.R 379, 380-81 (Bankr.
E.D. Tex. 1993).

The Eighth Circuit has addressed t he Dewsnup deci sion in the
context of whether 8 506(d) allows lien-stripping in Chapter 12
cases. It noted:

Dewsnup does not hold that & 506(d) prohibits lien-
stripping in Chapter 7 — it holds only that 8§ 506(d)
does not itself provide the authority for a debtor to
strip down liens. See Dewsnup, 502 U S. at 417, 112 S.
Ct. at 778. The lien in Dewsnup remained on the
property not because 8 506(d) mandated that result,
but because neither 8§ 506(d) nor any other provision
of the Code applicable in Chapter 7 gave the debtor
t he power to strip down the lien. The question in this
case, therefore, is whether any provision applicable
in Chapter 12 provides that power.

Harnon v. Farnmers Home Admin., 101 F.3d 574, 581 (8th Cir. 1996)
(enmphasis in original).
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The Eighth Circuit concluded that 8§ 1225(a)(5)(B) in
conjunction with 8 506(a) does permt liens to be stripped down.
Har non has been interpreted as evidencing the appellate court’s
unwi | i ngness to read Dewsnup to permit a Chapter 7 debtor to
use 8 506(d) to strip off a conpletely unsecured junior lien. In
re Fitzmaurice, 248 B.R 356 (Bankr. WD. M. 2000). The
Fitzmaurice court also found Laskin, Virello, Sw atek, and
simlar cases to be persuasive, and held that a Chapter 7 debtor
cannot use 8 506(d) to avoid a totally unsecured lien. Here, the
bank’s |lien would have been partially secured on the petition
date, but that fact does not significantly alter the anal ysis as
to the applicability of Dewsnup and the debtors’ inability to
use 8§ 506(d) to strip down the Ilien.

Dewsnup al so notes that a bankruptcy di scharge extingui shes
only the debtor’s personal obligation on a claimwhile |eaving
intact the option of enforcing a claimthrough an in remacti on.
502 U. S. at 418. See also Stephens v. Jensen-Carter (ln re
St ephens), 276 B.R 610, 613-14 (B.A.P. 8th Cir. 2002)
(di scharge injunction of 8 524(a)(2) applies to in personam
actions, but does not prohibit in remactions agai nst property).
This is an additional reason for not voiding the bank’s lien.

A separate order will be entered denying all of the notions.
DATED: June 8, 2004
BY THE COURT:

[s/ Tinothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
*Ri chard Johnson
*Steve Wol | ey
Joseph H. Badam
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
LARRY & VENDY POPPE, ) CASE NO. BKO01-41724
)
Debtor(s). ) CH 7
ORDER
Hearing was held in Lincoln, Nebraska, on May 5, 2004, on
t he debtors' notion to reopen the case (Fil. #12) and resi stance
by First National Bank of Belden (Fil. #18), and on the debtors’
motion to void lien (Fil. #14) and the First National Bank of
Bel den's motion to strike (Fil. #17). Richard Johnson appeared

for the debtors, and Steven J. Wolley appeared for First
Nat i onal Bank of Bel den.

| T 1S ORDERED: For the reasons stated in the Menorandum of
today’ s date, the debtors' notion to reopen the case (Fil. #12)
is denied, the debtors' motion to void lien (Fil. #14) is
deni ed, and the First National Bank of Bel den's notion to strike
(Fil. #17) is denied.

DATED: June 8, 2004.
BY THE COURT:

[s/ Tinothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*Ri chard Johnson
*Steve Wol | ey
Joseph H. Badam
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



