I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
LARRY & SHARON MACE, CASE NO. BK98-82999

DEBTORS. A99- 8109

LARRY & SHARON MACE,
CH. 13

Pl aintiffs,
VS.

G E. CAPI TAL MORTGAGE SERVI CES,
I NC., and ROSEN AUTO LEASI NG,

N N N N N N N N N N N N N N N

Def endant s.

VEMORANDUM

The parties have stipulated to certain facts and have
subm tted docunentary evidence in support of the position of
each party with regard to controverted facts. The matter has
been submtted on the stipulation of facts, the docunentary
evidentiary materials, and witten briefs. Appearances:
Howar d Duncan for the debtors; John T. Rogers for Rosen Auto
Leasing, Inc.; and Donald G Furlow for G E. Capital Mortgage
Services, Inc. This menorandum contains findings of fact and
concl usions of law required by Fed. Bankr. R 7052 and Fed. R
Civ. P. 52. This is a core proceeding as defined by 28 U. S.C.
8§ 157(b) (2) (K).

Fact s

1. At all tines relevant, the Maces have owned a
| easehold interest in certain real estate identified as Lot
68, Chris Lake, a subdivision, as surveyed, platted and
recorded in Sarpy County, Nebraska. Their hone is |ocated on
t he real estate.

2. On June 20, 1995, the Maces executed and delivered to
Nor west Mortgage, Inc., (“Norwest”), a predecessor in interest
to GE Capital Mrtgage Services, Inc. (“GE."”), a prom ssory
note in the amount of $116, 000.00, plus interest at the rate
of 8.5% per annum The bal ance due as of February 22, 2000,
the date that the prelimnary pretrial statement was prepared,
was $148, 793. 04.
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3. To secure the prom ssory notes, on June 20, 1995, the
Maces executed and delivered a Deed of Trust, describing the
| eased | and upon which their home is located, to Stewart Title
Guaranty Conpany, Trustee, for the benefit of Norwest,
Beneficiary. The Deed of Trust was properly recorded.

4. G E. obtained its interest by way of assignnent of
nmor t gage/ deed of trust of Norwest on May 21, 1997.

5. On January 15, 1998, the Maces executed and delivered
to Rosen Auto Leasing (“Rosen”) a pronmi ssory note and security
agreenment (“Rosen Note”) in the ambunt of $35,400.00 with
interest at the rate of 15% per annum along with a docunent
entitled Mortgage Security Agreenent. The bal ance due as of
February 10, 2000, was $42, 285. 36.

6. The security agreenent described the house and
| easehol d interest and was filed with the Sarpy County,
Nebraska, Registrar of Deeds on January 20, 1998, and with the
Nebraska Secretary of State on January 21, 1998.

7. The Maces intended to grant a first lien in the
subj ect real estate and inprovenents thereon to Norwest with
t he Deed of Trust.

8. Rosen had actual know edge of the Deed of Trust filed
with the Sarpy County Registrar of Deeds.

9. At no tinme has Norwest or G E. filed any financing
statement with the Nebraska Secretary of State with regard to
the subject real estate, inprovenents thereon, the
Norwest/ G E. note or Deed of Trust.

10. The Maces filed a petition pursuant to Chapter 13 of
t he Bankruptcy Code on Novenber 20, 1998.

| ssues

1. 1Is the house |located on the | eased | and, Lot 68,
Chris Lake, real or personal property?

2. Does the interest of Norwest/G E., represented by the
Deed of Trust in real estate, or the interest of Rosen,
represented by a security agreenent and filed financing
statenent, take priority under the Nebraska statutes?
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3. If the house is determ ned to be personal property,
is the Deed of Trust interest held by G E. a secured or
unsecured claimin this bankruptcy case?

Deci sion
1. The house is personal property.

2. The Rosen security interest takes priority over the
G E. Deed of Trust.

3. The Deed of Trust represents an agreenent between
debtors and Norwest/G E. to convey a security interest in al
of the debtors’ interest, whether it be real or personal
property. Therefore, Norwest/G E. holds a secured claim
second in priority to that of Rosen

Concl usi ons of Law and Di scussi on

The real estate | ease docunents which represent the
interest in the real estate held by the debtors contain
specific | anguage concerning the status of inprovenents:

“[All'l inprovenents installed, erected or attached to the
| eased | ot presently existing and all future inprovenents,
shall be solely the property of the lessee.” (Ex. 5D, page 1,

and Ex. 5F, page 3.) In addition, the debtors received their
interest in the real estate and the residence (the

i nprovenent) by an assignnment of |ease and a bill of sale, not
a deed representing a conveyance of real estate.

The Nebraska Suprene Court, in Bank of Valley v. United
States National Bank of Omaha, 341 N.W2d 592, 215 Neb. 913
(1983), ruled that inprovenents to a | easehold interest in
real estate are personal property if the | ease docunent show
an intent by the parties that the inprovenents renmin
personalty. The Suprene Court enphasized that a | essor of
real property and a | essee of real property may contract with
regard to the status of inmprovenents as either “fixtures” or
personal property.

In this case, the owner of the |and and the tenant on the
| and, the Maces, have so contracted. Therefore, both the
| easehol d interest held by the Maces and the inprovenments on
such | easehol d are personal property of the Maces.



-4-

Rosen perfected its lien on the personal property by
filing a financing statement with the Nebraska Secretary of
State, as required in Neb. U C.C. 8§ 9-401(1)(c) (Reissue
1992). Neither Norwest nor G E. filed a financing statenment
to perfect an interest in personal property. Therefore,
Rosen’s interest is superior to and has priority over the
conpeting interest of G E.

The debtors and Norwest/G E. did enter into a detailed
agreenent with regard to a conveyance of a security interest
in the property in which the debtors have either a | easehold
interest or an ownership interest. |In addition, the |Iandlord
entered into an agreenent with Norwest/ G E. by which
Norwest/ G E. would be permtted to foreclose on the Deed of
Trust, cure any defaults under the | ease held by the debtors,
and be treated as having a first lien on the property to
secure the obligation of the debtors. Therefore, as between
the debtors and Norwest/G E. there is a valid security
agreenment represented by the Deed of Trust.

Al t hough not perfected under the Uniform Commercial Code,
on the date the bankruptcy petition was filed Norwest/G E
held a secured claim |Its lien has not been avoided, and is,
therefore, an allowed secured claimto the extent of the val ue
of the inprovenents and the | easehold interest after deduction
of the value of the Rosen claim It does not appear that a
trustee would be able to bring an action at this point in tinme
to avoid the unperfected |ien because of the prohibitions
contained in 11 U.S.C. 8 546(a)(1). Therefore, Norwest/G E.’s
claimnmnust be treated as an all owed secured claim

Separate journal entry to be filed.

DATED: Decenber 1, 2000.
BY THE COURT:

/[s/Tinpthy J. Mahoney

Ti not hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
ROGERS, JOHN 331-5230 DUNCAN, HOWARD T. 20
FURLOW DONALD 113
Copies mailed by the Court to:
Kat hl een Laughlin, Trustee United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |isted above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Conpl aint.

APPEARANCES

Howar d Duncan, Attorney for debtors

John T. Rogers, Attorney for Rosen Auto Leasing, Inc.

Donald G Furlow Attorney for G E. Capital Mortgage Services,
I nc.

| T I S ORDERED:
1. The house is personal property.

2. The Rosen security interest takes priority over the
G E. Deed of Trust.

3. The Deed of Trust represents an agreenent between
debtors and Norwest/G E. to convey a security interest in al
of the debtors’ interest, whether it be real or personal
property. Therefore, Norwest/G E. holds a secured claim
second in priority to that of Rosen

See Menorandum entered this date.

BY THE COURT:

/[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
ROGERS, JOHN 331-5230 DUNCAN, HOWARD T. 20
FURLOW DONALD 113
Copies mailed by the Court to:
Kat hl een Laughlin, Trustee United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



