UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

LAKEWAY | NTERNATI ONAL, L.L.C., CASE NO. BKOO-82432

N N N N N

DEBTOR CH 7

VEMORANDUM

Hearing was held on Motion to Dismss or in the
Alternative to Transfer this Bankruptcy Case to the District
of Oregon on February 15, 2001. Appearances: W/IIiam Bi ggs
for the involuntary debtor and Ji m Powers for ConAgra Foods,

I nc. This nmenmorandum contai ns findings of fact and
conclusions of law required by Fed. R Bankr. P. 7052 and Fed.
R Civ. P. 52. This is a core proceeding as defined by 28
US C 8§ 157(b)(2)(A).

FACTS

This matter is before the court on debtor’s Mdtion to
Dismiss or in The Alternative To Transfer This Bankruptcy Case
to the District of Oregon and a Resistance by ConAgra Foods,
Inc, a petitioning creditor in this involuntary Chapter 7
case.

On Oct ober 23, 2000, two creditors, WIllow Island Land
and Cattle and ConAgra Inc., filed this Involuntary Chapter 7
proceedi ng against the debtor in United States Bankruptcy
Court for the District of Nebraska. Both petitioning
creditors are |ocated in Nebraska and their clains against the
debt or anpunt to approxi mately $3, 230, 200. 00.

The debtor is an Oregon Limted Liability Conpany which
operated a neat processing plant in Omha, Nebraska, until
January of 2000. Due to several instances of premature neat
spoi l ati on, the debtor was forced to |liquidate the neat
processi ng operation in January, 2000. All assets of the
debtor were transferred to Golden Valley Meat L.L.C. except an
insurance claim a lawsuit and a small anount of cash on hand.

After January, 2000, the debtor had no assets in Nebraska,
had no place of business in Nebraska and mai ntai ned no books
or records in the State of Nebraska.
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Presently, and since January of 2000, the debtor’s
operati ng headquarters have been |located in Oregon and that is
where all books and records are stored. The remmining assets
of the debtor are being adm nistered from Oregon and there is

a lawsuit being tried in lllinois. Additionally, two of the
debtor’s former owners and operators reside in Oregon.
The debtor still has some contact with Nebraska. The

debt or has appointed an individual in Nebraska who has the
authority to accept service of process on behalf of the
debtor. Additionally, the debtor has a listing in the Omha,
Nebraska, Yellow Pages for the year(s) 2000/2001. The listing
reads: “Lakeway International, 3301 G St., Ommha, Nebraska
68107” and al so includes a phone nunber. Finally, a forner
owner of the debtor, Mchael O Neill, continues to reside in
Omaha.

LAW
Venue is I nproper Pursuant to 28 U S.C. § 1408

The venue statute, 28 U S.C. 8§ 1408, states that venue is
proper in any district where; (1) the debtor was dom cil ed,
(2) where the debtor resided, (3) where the debtor nmaintained
his principal place of business or, (4) where the principal
asset of the debtor is located. The four tests are
i ndependent, satisfying any one of themw Il render
jurisdiction proper. In re Blunmeyer, 224 B.R 218 (Bankr.

M D. Fla. 1998); Mtchell v. Fukuoka Dai ei Hawks Baseball Club
(Inre Mtchell), 206 B.R 204, 207 (Bankr. C.D. Calif. 1997).
The test is perfornmed at the tinme of filing, referencing back
180 days before filing of the petition. 28 U S.C. § 1408.

The court’s duty is to consider all the facts existing during
the 180 days preceding the commencenent of the case in order
to deterni ne proper venue. In re Bluneyer, 224 B.R at 220,

M cci v. Bank of New Haven (In re Mcci), 188 B.R 697, 699
(S.D. Fla.1995).

The involuntary petition was filed in October of 2000.
The debtor had sold all of its assets in January of 2000. At
that time, the debtor’s operations were nmoved to Oregon and
adm ni stered fromthat |ocation. The books and records were
al so relocated then. The assets of the debtor have been
adm ni stered from Oregon. The small anmount of cash the debtor
has is also |ocated in Oregon. Although prior to the sale,
venue woul d nost |ikely have been proper in Nebraska, evidence
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was presented that in the 180 days preceding the filing of the
i nvoluntary petition, the proper venue for bankruptcy of the
debtor is Oregon.

The petitioning creditors have failed to show how any of
their evidence proves that the debtor was |ocated in Nebraska
for 180 days prior to the bankruptcy filing. No evidence was
presented to determ ne when the 2000/ 2001 Yell ow Page |istings
are conpiled and printed. The creditors do not claimthat any
assets are being adm nistered from Nebraska. Further, the
petitioning creditors failed to show how the exi stence of
“contacts” with a state alone is sufficient to prove venue.
The creditors have only shown that, prior to the 180-day
peri od, venue woul d have been proper here. However, at the
bench-nmark date, venue is inproper in the State of Nebraska.

Transfer is Proper According to Rule 1014

Bankruptcy Rule of Procedure 1014 provides that if a
petition is filed in the wong district a court may not retain
the case but may either 1.) dism ss the case or 2.) transfer
the case. Fed. R Bankr. P. 1014 (a)(2). See Bryan v. Land
(In re Land), 215 B.R 398 (8'" Cir. BAP. 1997)(holding that if
a case is filed in an inproper district and an objection is
timely filed a bankruptcy court may NOT retain jurisdiction of
t he case.) (enphasis added); HSBC Bank v. Handel (In re
Handel ), 240 B.R 798 (1st Cir. BAP 1999). \When determ ning
whet her to dism ss or transfer the bankruptcy case, the court
must consider the interest of justice and conveni ence of the
parties. Fed. R Bankr. P. 1014(a)(2).

The petitioning creditor argues that it is in the
interest of justice and for the convenience of the parties
that this court 1) not dismss the case or in the alternative
2) to retain jurisdiction over the case. As stated in the
Bankruptcy Rule and according to case |law, this court nay not
retain jurisdiction of a case filed in an inproper venue.

Fed. R Bankr. P. 1014(a)(2); In re Land, 215 B.R at 399.

Di smissing this case would not further the interest of
justice. Tinme plays an extrenely inportant role in nost
bankruptcy cases and nost of the relevant tinme periods center
around the date of the filing of the petition as is obvious
fromthe above discussion concerning venue. Preference
actions, fraudulent conveyance actions and many ot her actions
that may benefit the estate are extrenely time sensitive. For
the foregoing reasons, it is not in the interest of justice to
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dism ss the case, the case is transferred to the district of
Or egon.

The alternative nmotion to transfer venue is granted. The
Cl erk of the Bankruptcy Court shall take appropriate action to
transfer this case after the expiration of ten days fromthe
date this Menorandum and t he acconpanyi ng Journal Entry are
filed.

DATED: March 19, 2001
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
64 Bl GGS, W LLI AM
14 POVERS, JAMES

Copies mailed by the Court to:
M chael Redden, 4370 NE Hal sey Street, Portland, OR 97213
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF )
LAKEWAY | NTERNATI ONAL, L.L.C.,) CASE NO. BKO0O0-82432
) A
DEBTOR( S) )
) CH. 7
) Filing No. 3, 6
Plaintiff(s) )
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Before a United States Bankruptcy Judge for the District of
Nebraska regarding Motion to Dismss or in the Alternative to
Transfer this Bankruptcy Case to the District of Oregon,
Resi st ance by ConAgra Foods, Inc.

APPEARANCES

W I liam Biggs, Attorney for the involuntary debtor
Jim Powers, Attorney for ConAgra Foods, Inc.

| T 1S ORDERED:

The motion to dism ss is denied and the alternative
motion to transfer venue is granted. The Clerk of the
Bankruptcy Court shall take appropriate action to transfer
this case after the expiration of ten days fromthe date this
Mermor andum and t he acconpanyi ng Journal Entry are filed. See
Menmor andum entered this date.

BY THE COURT:

/[s/Tinpthy J. Mahoney

Chi ef Judge

Copi es faxed by the Court to:
64 Bl GGS, W LLI AM
14 POVNERS, JAMES

Copies mailed by the Court to:
M chael Redden, 4370 NE Hal sey Street, Portland, OR 97213
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



