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This mat t er is be for e t he Court o n Blan ke me ye rs' 

JN 

( he rei na ft er- deb t o r s ) appeul (Filing No . 1 ) of the Bank r up t c y 

Cou rt' s or e r of ugust 19 , 19 86 , wh i ch de n i ed con fi r mat·o n o f 

t he ir reo r ga n iza t ion p l an and o n d eb tor s ' mo t i o f or a Lem pocary 

r e st rai n i ng order to e n join t he Federal a nd Ba nk (F LB) fr om 

ev i c ting t hem from t he property 1t issue ( Fi l i ng No . 5) . 

BAN KRUP' CY A PPEAL 

The Ba nkrupt c y Co ur-t denied c on f i r-mat ion of debto rs ' 

Plan o f Reor g a nizat i on , holding that " FL B is no t r e c eiv i t g 

prop e r- t y of a value as of the ef fe ctive d a te of the pl a n equal t o 

the all o we d amount of its claim. No inter e s t i s p roposed t o be 

paid to FLB o ve r twenty yea r s . There fore , pl n do e s not c omply 

wi t h§ 11 29 (b )(2) (B) (i ). " De b to r s o r igi nal s tatemc~ t of 1ss ue on 

appea l was: "D i d t he Ba nk r u p tcy Cour t er r whe n it f a iled to 

c on f irm debtors ' Ch ap ter 11 p l a n ? " ( Bank ruptcy Court Filing o . 

63, Sept . 4, 986 ). Debtors l a t e r amended the i r des i g nati n o f 

record o n appe a l but did no t change thei r s t ate ment of iss ue 

( Bank r upt cy Court Filing No. 66, Oct . 16 , 19 86 ). In their br ief, 

h o we ver , d e bto rs ha ve stated t h e iss ue s as: " 1) Was th e proof 

of c l im of FLB of De cembe r 16 , 1985 , a nulli ty ? an d 2 ) ~va s PL. B 



( 
d h o l •J c _ o ( d c ld im e:nt itl cd t u vute in d ebto rs ' plano[ 

r .: o c q ct n i 1. o t i o n ? " T h e r: c c o r d s h ow s t h a l J lJ L c) r s r . .:: i s c d t 11 ..: - h u v ,_: 

,.r- ·_~L t ' :lt.:nl s 1n a nk r·up tcy c o ur t in res is L<ln ce t o fLB's ObJc·cti >'n to 

l3 l a n k em e y e r s ' h ome s t e a d a 1 l o "' a n c e ( 8 a n k r u p t c y C o u r t l·- i l i n '-i No . 

56, J une 20, 1986). By journal ent ry, aft er a hearing, 

Ba nkruptcy Judge Mahoney rej ec ted t he Bl an ke neyers ' arguments an d 

susta ine d fL B's ob j e cti on to t h home stead exem p ti on ( Ba nkru p tcy 

Filing No. 59, July 3 .. 1986 ). The Gla nkemeye rs hav e not a pp ea led 

that order. Ac cor d i ngl y , t he Cour t fin ds t e issues rai s e d 1n 

de b tors ' br ief are no t prop e rl y bef ore t he Court. The o nly 1s su e 

whic h t hi s C urt wi l l ad dres s is wh ether t he Ba nk ru p t c y Cou r t 

erred in fa iling to co n f i rm deb to rs' p la n of reo rg an izatio n. 

The facts are as fol lows . Th e debtors fi l ed ba nkr pt cy 

on October 29, 1985. FLB is a c re d i t or of t he esta t e by vi r t ue 

of i ts firs t mortg a ~e on t he de b t ors' r eal propert y. In 

bankruptcy p le ad ~ngs fil ed by t he deb tors, FLB is l is t e d as a 

se cure d cred i tor wi th a to t a l claim of $30 2,920. FLB filed its 

proof o f c laim i n December, 19 8 5, in t he amoun t of $302,320.81. 

Debto r s listed the re a l proper t y wh ich s e cured t he mortg age as 

having a tot a l va l ue of $1 87,600 . Accordi ngl y , the reco r d shows 

that FLB's cl a i m was secured in the amount of $ 187,000 and the 

r emai nde r of its cl aim was u nsecure d. 

Pri or to the i ncept i on of Ban kr upt cy procee d ings, FLB 

had filed a f orecl osu r e act ion i n Dako t a County , Nebraska, a nd 

had o b ta i ne d a judgment agai ns t the d e b to ~s in t he amount of 

$26 5,406.68, plus in te rest at t he ra te of 14.75 % per annum f r o m 

No vember 1 3 , 19 84. After ex .i ra t ion of t h e st at utory red e mpt i on 
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p e r: i 0 d , a r i n d l s -J l c w Zl s p e n d i 11<1 ,) l l h e t i :. I (. (_) f. L h c [ i l i n ( j 0 t: :.. l : '-' 

lJa nkr:u r tcy p el. iL ion. Ln Lhe l3~i n k .up l cy pLt)C0 •.'din<j S , l'L U nu v ,_· ,~ 

[ or:: r e lief tr on aut o r: u lic sl ay ( H.:~ n kr l LCy F i ! i ng o . L2 , Ja r ~ . 

2 8 , 198 6 ), wh ich ~,o; .J s ':Jr an ted by t l Bank r upt c y 'ourt (Ban k r z1t c ~ · 

F i 1 i n g No . 2 6 , F e~ . 2 6 , 1 9 6 ) . The Bl a n emcy~rs fi led a mo ti o n 

f or r eco nsi e ra t i on E th at o r:de r ( Ra nkrupt-. cy r iling o . 30 , t' e:>. 

28, 19 86), which wa s d en ied (Bankr upt c y iling o . 3 2, ~ rch .J 1 

19 8 6) . Tak i g j ud i c ia l no t ice o f its r e o r ds , the Co1 .t f i nds 

the B ank emeyers a ppeal d t he Bankrupt c y Cou rt ' s ord . r l if i ng 

t h e s ta y . Th e a pe al was di sm i s sed fo r t he r: e-son t h a t the 

Bl a nke me yer s , by t hei r ow n ad i s sion , '"vo l unt a ri y ' l e t t e i r 

appeal lapse ." I n re Blankemeyer , V. 86 - 0 -216 ( D. Neb. N v . 5, 

1986). FL B su bseque ntl p u r cha fe d the p roper ty a t a Sherif ' s 

Sale on Ma y 7, 1986, fo r $ 24 9 ,50 0 . and tha t sale was conf irmc • y 

the Di s t rict Cour t o f Dak o t a oun t y, Ne b ras ka , o n June 1 7 , 19 86 . 

Th e Co u r t i s adyi s e d that an a p _al of the orde r o f con fi r ma tio n 

1s p e nding before t he Nebras ka Su p reme Cou r t . 

Th e Bl an keme ye r s f iled a P l a n of Reorga ni zat i on in t he 

Ba nkrupt cy proce e di ngs ( Ba nk....u p tcy Fi l i ng No . 28 , Feb . 2 5, 198 6) . 

The Pla n p ropo s e d that FLB r e tain it s mor t gag e interest a nd t hat 

t e unsecured por tio n of th FLB c l aim be paid over twen ty (20 ) 

y e a rs wi th no i nt e r es t. FLB ob jecte t o the Pl a n , vot ing bo th 

its se cu red c l a im a nd its u nsecu red clai a ga i ns t c onfirmat ion . 

T e FL B obj ec t e d to the Pl a n f o r t wo rea s ons. F ir t, it 

co nt e nded th a t no "i mpa i r e d " clas s ac cep ted t he Pl a n s o t he Pl an 

di d no t mee t the requireme nts of § ll29(a) ( 10) . r1 os t 

i mport a ntl y , i t c onte nded t ha t t h e Pl an of Reo r ga n i za t i n d id not 
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pro vi.rJe that th e F LB r e ce i ve p r:: o,cr ty oE a val ue ,1s oC l l1 c; 

e f f e c l i v c d a t e o f the P l.J n e q a l L o t L' .J 1 ow c d J r.1o u n L o [ i L ~; 

cl a im. 

The standard of re vi ew to be a~plied by this Co u r t 1s 

that the Bankruptc y Court's f i nd i ngs of fac t are not to be 

overtu rned un l es s clearly erro ne ou s ; howev er:: it s conc l usions of 

law a re subject to de novo review. In r e Marti n , 761 f. 2d 472, 

474 (8th Cir. 1985 ) ; s e e a l s o, Bankruptcy Rule of Procedu re 8013. 

A propos ed Pl an of Reorgan ization may be conf i r me d 

only i f all prov i si ons o f ll U.S.C. § l l 29 ( a) a re met. I n re 

Hof f man, 52 Ba nkro 21 2, 215 (Bankr. !\. D. 1985). Thus, the Court 

must find that the p roposed Plan of Reor ganization under 

cons iderat ion is feasibl e. I d. " In de t er-mining whether [a pl an ] 

i s f e a si ble , the bankrup t c y court must scrut i ni ze the plan 

ca r efully to de t ermine whether it o ffers a re a s onab le p ros pect o f 

succe ss and is w.o rkable." I n re Mo nn i e r Bros., 7 55 F.2d 1336, 

1341 (8th Ci r. 1 985 ). An additi o nal requirem n t befo re a c o u r t 

may approve confi rma t ion under § ll29(a) of the Ba nkruptcy Code 

is that e a c h class of claims or int erest s mus t e i t he r acce pt the 

Pla n or be a class which is not impaired u nd e r th e Plan. See 11 

u. s . c. § ll29(a) (8) . It is undisp u ted t h a t FLB's claims we re 

impaired a nd that i t did not accept the Pl an . 

Sect ion l l 29 (b) ( l) provides that a ba nkr uptcy court 

s hall, a t the reques t of t he de btor o r o t he r p roponen t, confirm a 

Ch a pter 1 1 Plan over. the objecti o n of a class of cred i t ors if t he 

Pl a n does not discriminat e unfair ly and is fa ir a nd e uit a b l e 

wi th r e s pec t to each c l ass of credi t o r.s who h as not accept ed th e 
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Pl an . 11 u . s . c . ~ l1 29(a)(1); I n re Ahl e r s, 79 4 F .2d 3U0 ( otl1 

C i r: • l 9 8 6 ) , c e r t g r a n t e d i n p a r t s u b nom . N o r; we s t U a n k 

~vo r t h i n g t on v . A h 1 e r- s , 1 0 7 s . C t. 3 2 2 I ( 1 9 8 -; ) . " 5 c c l t o n 

ll 29(b)(2 ) e stab lishe .3 t st a nda r "' (or:: detr: r:m ining \vh e Lhe r_ J 

plan is 'f a ir. and e q it a lll e. ' It adopts three di ff er::ent t~st s to 

determ in e wh e ther a plan i s f a ir and e q ui t atle, d epe nd in<J o n 

whether. the cla ss 1s comp ris ed of sec u r e d claims, unsecured 

clai ms , or ow ne rs h ip interes ts ." I d. Wi th re s pect to sec u red 

cla im s , "[ u ]nde r subpara graph (i) the p l a n may be conf i rme d i f 

t he secure d credito r.a re t ain a l i e n secur i ng the amou nt of tl . ·; r_ 

secured claims and th ey recei ve def e rre d cas h payme n t s having a 

prese nt va lue, a s of t he ef f ect ive date o f th e pl a n , e q ual t o Lhc 

p rese nt va lu e o f the co l l ater a l. ~ Id. Th is conte mpl at e s both 

th~ payme nt of inte rest and a p r e sen t value ana lys is t o discoun t 

value t o be r ece ived in the future . Id. n. 15 . 

" Wit h ~ es pect to a cl ass o f d issenti ng unsecu red 

creditor s , a plan will be 'f a ir and e q ui t ab l e ' if one of two 

tests is sa tisfied . Fi r s t, the pl a n may p o v ide tha t eac h 

uns ecured ere itor in the c la ss receive or r et ain prope rty ha ving 

a va l ue , as of t e e f f ecti ve d a te of the plan , eq ual to the 

amount o f i ts c lai m. 1 1 U. S.C . § 11 29 ( b )( 2 )( B){ i ). " Id. a t 

402. The Co u r-t finds t hat the P an propos e d by the B 1 anke rr11~ye r s 

cou ld not pro v ide fLB with proper- y equa l to the amou nt <.f i ts 

unse c u r e d cla i m. 

Alterna t ively , under the "absolute prior ity r u l e, " a 

Pl a n ma y be c onf irmed over obje c t ion as l ong a s no j u n i or c l aims 

or in terests pa rt icipa t e in the Plan or reta in an inte r.e st in th e 
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de bto r's property . I d. Under t he propose d l?l.Jn, t he 

nla nk meye r !:.> w u lc retai n an equ ildb le own e r sh i p intcre ~-; L. " l ·\ j 

d i s s e n t i n c l a s s o E u n s c c u red c r. c d 1 t o s m u s L lJ e p r o v i J e J [ o r~ L r 1 

full before any junior clas s may r ecei ve or re ta in an y pl op~rly 

und er the plan unless the j unior class contribute s to the 

re o rganization enterprise something that is re as onably 

compens atory and i s measurable." Id. a t 403 . in the pr s r;::nl 

ca se , the Bla nkemeye rs hav e made no such show ing. 

Acco rd ingly, the Plan did not meet t he req ui reme nts o( 

§ 1129 (b)(2)(B)(i). Clearly, the Pl an pr o pos e d by t he d "" b l o r_ s 

did no t prov 1de t he FLB wi t h prope rty of a value "equal t o t he 

allowed amou n t of its claim.n The lack of inclusion of interest 

to FLB is fatal to the Plan. Th is Court fi nds th a t the 

Bankruptc y Court's f i nd ings o f f a c t are not clea rly e rrone ous and 

th a t i ts l egal c o nclus ions are c o r rec t. Ac cord ing ly, the 

Bankruptcy Court's orde r of Augu st 19, 1986, wi l l be affirmed. 

TE~PORARY RESTRAINI NG ORDER 

A hearing on debtors' application for temporary 

restrai n ing o rde r (Filing No. 5 ) was held on Augu t 19, 1987. 

Both parties we re present , the Blankemey ers appe ar ing p~o se and 

FLB rep resented by counse l. 

At that time, the Court was advised tha t the FLB would 

t ake no immediate s t ep s to ev ict the ,Bl a nke mey e r s un til th is 

Court h ad addresse d the ir appeal. Reso lution of the a ppea l 

leave s no issues for reso lution by th is Cour t. The Court is 

advi sed tha t an a ppeal of t he o r de r of the Dak ota County Dis t~ ic t 
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th at a n e jectmen t. uc~io r1 is pendi n(j in Oa k L.J Co nt y Uis Lr. ic L 

Cou ct . I t is cle ~ t ha t t he Blan kemeye r s' c c .cd cs li e 

exclusi ve ly in st te c ou rt. 

A c o cdi ng ly, B a nk emeyers' r otion Eur tempo r Z~ry 

restra ini ng order will be deni ed . An ocder in c un [o:: r:.l ly wit h 

th i s memo r.andu m 

DAT ED 

o p in i n wi l l 1ssue th i s dat e . 

. I 'J1t 
t his ~day of Aug ust , 19 87 . 

BY THE COURT: 

UN I TED STATES DISTRICT JUDG L 
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