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VEMORANDUM

Thi s menorandum contains findings of fact and concl usi ons
of law required by Fed. R Bankr. P. 7052 and Fed. R Civ. P.
52. This is a core proceeding as defined by 28 U S.C. 8§
157(b) (2) (F).

Debt or brought this adversary proceedi ng under 11 U S.C. 8§
547 to recover alleged preferential paynents received by the
Credit Bureau of Western Nebraska ("Credit Bureau") as a result
of garnishing the debtor's paychecks.

The Credit Bureau obtained a judgnent against Ms. Hogsett
on July 5, 2000, for $620.63, plus attorney's fees of $67. 06,
court costs of $21.98, and post-judgnent interest at 7.37
percent. The creditor then obtained an order of garnishment and
received $742.35 withheld from Ms. Hogsett's paychecks between
Sept enber 8, 2000, and Novenber 17, 2000. Ms. Hogsett filed her
Chapter 7 petition on Novenmber 20, 2000. The Credit Bureau
subsequently refunded $88.42 received after the petition date,
and retained the remaining $653. 93.

The Chapter 7 Trustee declined to pursue the alleged
preferences, so the debtor filed this adversary action in March
2001, to recover the $653.93. The debtor asserts in her
conplaint that she claimed the garnished amunt as exenpt
property in her bankruptcy schedul es. However, the only entry on
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Schedul e C that resenbl es such an exenption is a $700.00 “cl aim
agai nst Panhandl e Col | ections” |isted as exenpt pursuant to Neb.
Rev. Stat. 8§ 25-1552, which exenpts $2,500 in personal property
ot her than wages. She asserts that she is claimng an exenption
not in the wages but in the chose of action against the Credit
Bur eau

The claim of exenption is relevant because the debtor has
standing to pursue a preference action only if (1) the property
transferred would have been exenpt; (2) the property was not
transferred voluntarily; and (3) the trustee has not brought an
avoi dance action. Janmes v. Planters Bank, 257 B.R 673, 675
(B.A.P. 8th Cir. 2001) (citing Wade v. M dwest Acceptance Corp.
(In re Wade), 219 B.R 815, 819 (B.A.P. 8th Cir. 1998) and 11
U S C 8 522(g)-(h)).

In this case, the second and third prongs of the test are
not in dispute. Regardless of how the exenption is currently
characteri zed, the noney at issue presumably would have been
exenpti bl e as personal property had it or property purchased
with it been in the debtor’s possession on the petition date.
Therefore, the debtor has standing to pursue this preference
action.

The first issue to be addressed concerning the potential
avoi dance of these garnishnments is whether the transfers can be
avoided at all. Under 8 547(c)(8), a trustee cannot avoid a
transfer “if, in a case filed by an individual debtor whose
debts are primarily consuner debts, the aggregate val ue of al
property that constitutes or is affected by such transfer is
| ess than $600."

The Credit Bureau argues that each instance of w thhol di ng
shoul d be considered a separate “transfer,” each for |ess than
$200, such that the $600 threshold cannot be net. The Nebraska
statute on garnishnment in aid of execution does not follow such
an interpretation, however. Section 25-1056 makes cl ear that the
pur pose of garnishnment is to satisfy a judgnment. The garni shee
wi t hhol ds t he appropriate amount fromthe judgment debtor’s pay
and forwards that sum “to the issuing court to record the
j udgnment paynent prior to the court delivering the payment to

the judgnment <creditor or assignee.” 8§ 25-1056(2). |If the
creditor requests a continuing lien against the debtor’s wages,
that lien continues only wuntil the wunderlying judgment is

satisfiedin full. 8 25-1056(3)(a). Wage garni shnent essentially
provi des installnment paynents on a judgnent debt. Therefore,
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each periodic wthhol ding pursuant to a garnishnment order is a
portion of the total amunt transferred to the judgnent
creditor. The anount of the “transfer” at issue here is $653.93.

The second issue concerns whether and which paynments were
made within the 90-day preference period. The question is
whet her the “transfer” occurred on the date the debtor earned
t he wages or on the date the check was issued to the creditor in
paynent of the garnishnent.

Under the Nebraska statutory scheme on garnishnments, each
avoi dabl e portion of the transfer occurred on the date the
debt or worked for the wages. Section 25-1056(2) provides that
“[b]eginning with the pay period during whichthe wit is served
and while the continuing lien remains in effect, the garnishee
shal | deliver the nonexenpt earnings to the court fromwhich the
garni shnment was issued for each pay period . . . .” Section 25-
1558 defines “earnings” as “conpensation paid or payable for
personal services.” 8 25-1558(4)(a).

Therefore, the wages subject to garni shnent becane payabl e
to the debtor at the time she performed the work. See In re
Janmes, 257 B.R at 676-77 (interpreting Arkansas garnishment
| aw). The transfer occasi oned by a garni shment beconmes effective
for purposes of a preference analysis when the debtor acquires
rights in the property transferred. In re Wade, 219 B.R at 821
and 11 U.S.C. 8§ 547(e)(3). See also In re Mirehead, 249 F.3d
445, 448 (6th Cir. 2001) (Applying Kentucky | aw and hol di ng t hat
when wages are earned during the preference period, transfer of
t hose wages pursuant to a garni shnment order is avoi dabl e under
11 U.S.C. 8§ 547(b)(4)(A); In re Wite, 258 B.R 129 (Bankr.
D.N. J. 2001).

Accordi ngly, any garnishnment of wages earned by Ms. Hogsett
within ninety days of the bankruptcy petition, from and after
August 22, 2000, and before Novenber 20, 2000, is, as a matter
of law, a preference and is hereby avoi ded.

Separate judgnent shall be entered.

DATED: Oct ober 9, 2001
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge
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Copi es faxed by the Court to:
*David Brostrom Atty. for Defendant, 402/729-5539
Copies mailed by the Court to:
United States Trustee
Doyl e Morse, Atty. for Debtor/Plaintiff, 416 Logan St.,
P.O. Box 916, Hol drege, NE 68949
| aw cl erk

Movant (*) is responsible for giving notice of this journal entry to all other
parties not |listed above if required by rule or statute.
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JUDGVENT

Judgnent is entered in favor of plaintiff and against
def endant . The transfer of debtor/plaintiff’s wages in the
ampunt of $653.23 by garnishnent to defendant is an avoi dabl e
preference under 11 U. S.C. 8 547 and i s avoi ded. See Menorandum
entered this date.

DATED: Oct ober 9, 2001
BY THE COURT:

[s/Tinothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
*David Brostrom Atty. for Defendant, 402/729-5539

Copies mailed by the Court to:
United States Trustee
Doyl e Morse, Atty. for Debtor/Plaintiff, 416 Logan St.,
P.O. Box 916, Hol drege, NE 68949

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.



