
UNI TED STATES BANKRUPT Y COUR 
POR THE DI STRICT OF NEBRASKA 

IN THE MATTER OF 

KENTON L. THOMPSON and 
MARILYN K. THOMPSON, 

DEBTORS 

MEMORANDUM OPINION 

CASE NO. BK86-2706 

This ma tter came on for - hea r i ng o n June 24, 1987, upon the 
objection of the irs t Securi ty Bank to the debtors' c aimed 
exemptions . Appearing on behalf o f the debt or was Char les Cuype r s 
of Oxford , Nebr a ska . Appearing o n beha l f of t he First Security 
Bank was John Guthery o f Lincoln , Nebraska. 

Facts 

The debtors f i led for relief u nder 11 U.S.C. Chapter 7 on 
September 19, 1986 . Pr ior to Augus t 1 2 , 1986, Mr. Thompson had 
opera ed a use d car and auto body repair business. That bu siness 
s uffered financial r everses i n 1983 a n 1984 , and in 1 985 Mr . 
Thompson tried un successfully to refinance it. He hen l iquidated 
th used car i nventory. On Augus t 12, 1986, he s old the 
equipment, fi xtur es and i nventory of the business, and on 
September 17, 1986, he deeded the bui lding to the First Securi ty 
Bank (the " Bank"). Mrs. Thomp o n has worked i n a County Cl erk's 
off ice fo r a number of years. 

On June 9, 1 986, t he debtors obta i ned a loan in the amount of 
$40 ,00 0 f rom the Security St ate Bank of Holdrege , Nebraska, using 
the equity in t hei r horne as col l ateral. On June 16, 1986 , the 
debtors purchased an ann i ty with the $40,000 in loan proceeds. 
Mr. Thomps on was named as the a nnuita nt. Mrs. Thompson was named 
as t he sole owner of the annuity and i ts benefici ary. 

Mr . Thompson t estif i ed t hat , p rior to purchasing the annui ty , 
he had discussed the possib il i ty of filing bankruptcy with Mr . 
Cuy e r s, his Atto r ney . He a lso t e stif ied tha t he had looked i nto 
purchas ing an annu i ty as a way t o pr o tect the e qu ity in h i s home 
from creditors i n the even t tha t he and hi s wife fi l ed bankruptcy . 
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The Bank has filed an objection to t e debtors' claimed 
exempt i on s , speci f i c a l ly al l eging that t he a nnuity was obtained ) 
wi t h fraudulent intent and should, therefore, be disallowed a s a n 
exemption. 

I s s ue 

Was t he debtors ' annu ity obtained with raudulent intent , 
wi t h t he r esult t ha t it must be disallowed a s an e xemption? 

Decision 

The annuity was obtained with fraudulent intent. Therefore , 
t he a nnuity should be and hereby is disallowed as an exempt i on. 

Discussion 

The debtor ci t e s the legislative h i story of t h Bankr ptcy 
Code in 1 97 8 as support for the p r oposi t ion tha t converting non-
e empt p r o perty to exempt property be fore fi li ng b nkruptcy is not 
fraudu l en t as to c r editors. This Court doe s not dispute the 
conte ntio n t hat a debto r ay c~nvert non-exempt assets into exempt 
assets prior to the fi ing of bankruptcy. However , some courts 
have been reluctant to accept t ha t legislative h i story wi t hout 
qual ificati o n, See In re J ohnson, 8 B.R . 650 (Bankr. D. S.D. 
1981) , In r e Butts , 45 B.R. 34 (Bkrtcy. 1984), and at least o ne 
court has r ej ected it outright as being erroneous , See Micke lson 
vs. Anderson, 31 B.R. 635 (Bankr. D. Minn. 1 982). This Court 
adopts the f ormer v ' ew and the reasoning in Johnson: 

The act of conver ting non-exempt assets 
into exempt assets does not, by itself, 
constitute fraud on the creditors. Extrinsic 
f acts an c i rcumsta nces must be in evidence to 
prove that the conversion of non-exempt assets 
i nto exempt assets wa s done with a fraudulent 
intent . 

In re Johnson, 8 B.R. at 654. The Bankruptcy Court for the 
District of North Dakota, having adopted a similar approach, 
discussed the application of equitable principles: 

Whether the legislative history is 
erroneous o r merel r ambiguous, the courts have 
cons trued the comments in a limited manne r so 
as to allow a test which incorporates 
equitable princ ' ples. It appears to be 
universa lly acknowledged, therefore, that the 
d e btors' exemption claim will be denied upon 
proof of conduct committed with fraud lent 
intent. 
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In r _ Butts, 4S B.R. at 36 .It i s necessary, t hen , t o l ook at t e 
debtors' c ond uct pr ior o t he conver s i on o f the non- e.·empt assets 
to exempt a ssets. It is clea r from the evidenc e that the debtor 
had been expe r i enci g f i nanc i a l d i ff i cu l t i es for s ome ti e . Th e y 
had already los t t hei r business and deeded over the bu i l ding t o 
the Bank. Mr . Thompson tes t i fied t hat he had discussed t he 
s ubject of an annui t y with both h i s attor ne y and his i nsurance 
agent . He stated tha t he was l ooking for a way t o pro tect t he 
equ i ty i n his home fro credi t rs . He then obtained a l oan f o r 
the en ti re amount of t ha t e ui t y a nd purchased an a nnuity with it, 
after apparently transferring his ha l f of the loan pro ceeds to h is 
wi fe. After revie~ing al l of t hese circumstances, t he Court 
bel ieves tha.t the debtors we n t beyond merely taking advantage o 
their allowed exemptions. They del iberately took steps to rem ve 
their mai n as s et from their creditors. Therefore, this Cour 
f i nds tha t the debtors converted non - exempt property t o e xempt 
property with t he in ent to f r audulent ly remove property f om t he 
hands of their creditors , a nd , there fore, the cla imed e xemption 
for the $40, 000 annui t y is disal l owed. 

D .TED: Octobe r 16 , 1987. 

BY THE COURT: 

Copi es t o : 

John M. Guthery, Attorney, 1 400 Fi r s Tier Bank Bldg., Linco ln , NE 
68508 

Charles Cuypers , At t orney, Box 67 , Oxford, NE 68967 

Trustee at address of r eco rd 


