
UNI TED STATES BAN KRUPTCY COURT 
FOR T E DI STRI CT OF NEBRASKA 

I N THE MATTER OF 

KENNETH & TERESA PAVLUSHIK , 

) 
) 
) 
) 
) DEBTORS 

MEMORANDUM 

CASE NO. BK86-3 291 

CH. 11 

Telephonic hea r i ng on the f e e appl i cation by counsel f o r the 
deb t or - in-po ssession and the object ion s f iled to such fee 
a pplicat i on was held on May 27 , 1 98 8 . Appea r ing on behalf oft e 
a ppl icant was ohn Harme link of Ha r mel i nk & Fo x Law Of f i c es, 
Ya nkton, South Dakota . Appearing o n beha l f o f the objecting 
party , t he Uni ted States of Ameri c a through the Farmers Home 
Administratio , was Douglas Semi sch, Assistant United States 
Attorney, Omaha , Nebraska . 

Th is Chapter 11 case was fil ed i n 1 986 in t he No r thern 
District of I owa. The debtors were and are resi e nt s o f Nebraska 
and a l l a ssets a r e l ocated in ebraska. Certain creditor s move 
f o r chang e o f venue wh ich was gran t e d , after hear i ng, by the 
Bankruptcy Cou r t in the Nor t hern Di trict --f Iowa . Venue was 
t ransfer red t the Di s trict o f Nebraska with _ earings to be held 
i n 0 a ha . The ca s e proceeded wi th a s eries of motions f or r e l i ef 
and other mo t i on s, mo s t of which required hear ing i n Omaha, 
Nebraska . Two Cha _te r 11 lans of reor~aniz tion were pr oposed by 
the debt or s a ft e r r eque sting an ext Gns ion of t ime i n wh ich t o fi l e 
a p lan unde r t he exclusive period available to the debtor . 
Neither p l an was conf i r med and i n both cas e s there we r - cbj e- ti c~s 
by va riou s ent ities and t e deb t o rs fa i led t o o btai n a ff i ffia tive 
ballots from any impa ired c red i t o rs. 

At the c o nf irma t ion hearing o n t he seco d p l a n, t he co ns e l 
for the debtors a dmi tted that t he pla n was no t confirmabl e and it 
did not a ppear tha t the d e btors o d r e organize under Chapter 11 
and orally moved t o conve rt t o Chap t er 1 2. That motio was deni e d 
ba s e d upon t he pol icy of th is Court t o d eny conversion of ca s es 
pe ndi ng o n Novembe r 26 , 198 6 , t he effect ive dat of the statute 
a uthorizi ng Chapter 12. 

Shortly a ft e r t e d e ni a l of co 1firmation o f the econd p la n, 
d ebt or-in-posses s ion' s cou n e l ile · thi s app ·cation for 
compensat i on. The Farmers orne A mi n istration obj ected on the 
g r ounds that the s e rvices r e nd ered wer not o f benefit to t he 
es t a t . At t he hear i ng , counse l for t he Uni t e t a tes s ggested 
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tha t fili n g in t he Northern District of I owa was o f no benefit LO 

t he es ta te a nd s ervi s rendered in appearing in court ~n Iowa to 
de f end t he ven ue should o t be compen~a t ed. In addition, th e 
Fa r mers Home Adm i ni strat i on urged t he Court t c deny compensation 
for time spen t on c onf irmat ion hearings when c o unsel shou ld have 
k nown, based upon t he l aw as embodied in Title 11 , Chapte r 1 1 of 
t he United St ate s Code, that withou t an a ffirma t i ve vote of an 
impa i red class, t he "cr mdown" opportuni t i e s under 11 u .s.c. § 
1.12 9(b )(1 ) were no t availab l e. 

Th is Cour t agrees with most of the obj e c tions o f the Uni t ed 
States acting on behalf o f the Farmers Home Admin i stration. 

The Bankruptcy Code a t 11 U.S.C . § 330(a) provides that 
c ompe nsati o n is paya~le to a ~tOL iieys for the Jebtor - i n -po ssession 
fo r actua l, necessary s ervices rende r ed by such a t torn ey "based on 
the natu re , t he extent a nd the value of such serv ices" •.. and for 
r eimbu r sement f or act a l , necessary expenses . 11 u. s . c. 
§ 33 0( a) (1) and § 33 0(a ) ( 2 ) . 

This Court find s tha t t he f o llowing services on the fo llo~ing 
da t e s we r e of no benef i t t o the estate: 

1 . Octobe r 16, 1 986, draft obj ec t ion t o c hang e o f venue. 

2. October 17 , 1 98 6 , appear a t firs t meeting o f creditors at 
Sioux Ci t y, Iowa . 

3. Octobe r 23 , 1 986, a p ear at heari ng in Si oux c·ty , I owa, 
on moti o n for change of v e nue . 

4. Nov embe r 16, 1987, at tend he a ring o n con f i rma t ion in 
Omaha. 

5. Ma rch 18, 19 88 , prepare, r ev i wand rev i se motion to 
convert c a se to Cha pter 12 . 

6 . Attend con f irmation ~earing i n Omaha. 

The services were of no benefi t to t he estate in the above­
li s t e d ma tters bec ause , with r egard to ve nue, the c as_ wa s not 
fi led in the prope r d is tr ic t in the f i r s t pl a ce and, once the 
v enue quest i on was r a i s ed, there was no defens . 28 U. S . . § 
1 408 . The refore, any s e rvices r ende r e d wi th rega d t o the mo t ion 
to change venue we r e simply a wast e of time and mo e . . 

Th e f i r st mee t ing h _ld l n Iowa wa s of no benefi t to the 
es t a t e be cause it had t o be reschedu l ed i n N bra s ka once ven e was 
t ransfe r r ed . 

Services rend ered with r egard to tie t~ o confi r ma tio n 
heari ngs we re o f no benefi t to the e s t ate be ause t here were no 
ba llots fil ed i favor o f e ithe r pln and here was no r e as on f or 
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a conf i r ation hear i ng to be held at a ll . Coun se l could h ave 
no t ified t he Court that the p l an was not conf irmabl e under any 
c i rcumsta ces and t he t r ave l time would no t h a v e been nec e s sary. 

In this district a motion t o c onvert from a preex1sting 
Cha p ter 11 case to a Chapter 1 2 is not allowed a nd a simpl e 
i nqu i ry by counse l f o r the debtor with regard t o a review o f t he 
stat utory language a s we l l as the practice i n t h is dist r i c t would 
have alerted co nsel to that policy . Therefor e , no ~ ffort s 

expend ed on behalf of a mot i on to c onvert t o Chapter 1 2 ar of 
benefit to anybody. 

As a result of the above, the Court doe s hereby find that the 
f e e application will be approved, but the fees requested wi 1 be 
reduced by $1,370 and the expenses wi ll be reduced by $149.80. 
Th i s calculation was made by determini ng that J o hn Harmel i nk spent 
t h i rteen hours whi ch have been disa llowed a t h is lowest app l icable 
ra t e of $80 per hour. Wanda Fox s pent f ive hours which have been 
d isa l lowed at her lowest rate of $6 0 per hour. A para lega l spent 
one hou r a t $30 which has been disallowed. The e xpens es which 
have been disallowed are in connect i on with mileage related to the 
exac t same matters for which the Court has f ound t here was no 
need. 

A se arate journal e ntry will be e ntered . 

DATED: J une 1, 1 988 

BY THE COURT: 

/ 


