UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF )
)
KENNETH & ANN DASHER, ) CASE NO. BKO1- 41109
) Ch. 7
DEBTOR( S) . )

Heari ng was hel d on August 20, 2001, on Trustee's Objection
to Debtor's Claimof Exenption (Fil. #7) and Resistance by the
Debtor (Fil. #10). Joseph Badam appeared for the Chapter 7
Trustee, and Allan Eurek appeared for the Debtors. This
menor andum contains findings of fact and conclusions of |aw
required by Fed. R Bankr. P. 7052 and Fed. R. Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. § 157(b)(2)(B).

The Chapter 7 Trustee objects to the debtors' clained
exenption in a 2001 Ford pi ckup-truck purchased pre-petition and
entirely wth proceeds of M. Dasher's Nebraska schoo
enpl oyees' pensi on fund. The debtors listed +the cash
distribution from the pension fund on their bankruptcy
schedul es. They subsequently (i.e. after the schedules were
prepared but before they were filed, and w thout consulting
their attorney) used those funds to purchase the pickup. The
debtors anmended their schedules and now claim the pickup as
exenpt property because it was purchased with nmoney from an
ot herwi se exenpt retirenent fund.

The Trustee objects to the clainmed exenption because the
Nebraska statute exenpting pension, profit-sharing, and sim| ar
pl ans "payabl e on account of illness, disability, death, age or
| ength of service" applies only to interests held in such plans
or contracts, and does not contenplate protecting personal
property purchased with proceeds of such accounts. Neb. Rev.
Stat. 8§ 25-1563.01.

The first issue to be addressed is whether the retirenent
fund proceeds were property of the bankruptcy estate. The
Bankruptcy Code excludes a debtor’s interest in a pension plan
fromproperty of the estate if it neets the requirements of 11
U S.C 8541(c)(2). Section 541(c)(2) provides “[a] restriction
on the transfer of a beneficial interest of the debtor in a



trust that is enforceabl e under applicabl e nonbankruptcy lawis
enforceable in a case under this title.” The United States
Supreme Court has said that a debtor’s interest in an ERI SA-
qual i fied plan nmay be excluded fromproperty of the estate under
8§ 541(c)(2). Patterson v. Shumate, 504 U.S. 753 (1992).

There is no evidence before the court as to the terns of the
pension plan in which Debtor participated. Because it was a
st at e- sponsored pl an for public school enpl oyees, it is presuned
to neet the requirenents of 8 541(c)(2). As a result, for
pur poses of this case, the debtor’s interest in the plan and its
proceeds woul d not have been property of the debtor’s bankruptcy
est at e.

Prior to filing the bankruptcy petition, Debtor converted
t hose proceeds into personal property which is property of the
estate regardless of the status of the funds with which the
property was purchased. The issue to be decided is whether the
personal property, here a pickup truck, purchased with otherw se
exenpt proceeds, retains the exenmpt status of the proceeds.

Previ ous deci si ons by the Bankruptcy Court in Nebraska make
clear that a debtor’s interest in a pension plan is exenpt “to
the extent reasonably necessary for the support of the debtor
and any dependent of the debtor.” Neb. Rev. Stat. 8§ 25-1563.01;
In re Reul and, Neb. Bkr. 94:693; In re Brehm Neb. Bkr. 93:454.

| n det er mi ni ng whet her such property i s reasonably necessary
for the support of a debtor and his or her dependents, the court
consi ders:

1. the debtor’s present and anticipated |iving expenses;
the debtor present and anticipated income from all
sour ces;

the age of the debtor and any dependents;

the health of the debtor and any dependents;

the debtor’s ability to work and earn a living;

the debtor’s job skills, training, and educati on;

the debtor’s other assets, including exenpt assets;
the liquidity of such other assets;

the debtor’s ability to save for retirenment;

speci al needs of the debtor and any dependents; and
t he debtor’s financial obligations, such as alinony or
support paynents.
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In re Brehm Neb. Bkr. 93-454 at 457 (citing Matter of Waver
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98 B.R 497, 500 (Bankr. D. Neb. 1988)).

Such an analysis is useful and necessary when the property
at issue is either the debtor’s interest in the fund itself or

t he cash proceeds of the fund. “It is not difficult for courts
to conclude that as long as the funds are held in cash or cash
equi val ents, the proceeds retain their exenpt status.” In re

Burchard, 214 B.R. 494, 496 (Bankr. D. Neb. 1997) (dealing with
proceeds froma personal injury lawsuit).

However, the debtors here have taken the next step of
converting the exenpt cash proceeds i nto personal property. They
assert that the exenption follows the funds, especially when the
money is easily traceable to its exenpt source, as here. Wile
no Nebraska court has decided the question under 8§ 25-1563.01,
t he issue has been discussed in the context of § 25-1563.02,
whi ch exenpts all proceeds of personal injury or death clains.
See In re Burchard, supra.

I n Burchard, the debtor used the proceeds of his personal
injury claimto purchase a motorcycle and a pickup. The court
found that the funds |ost their exenpt status when they were
converted into tangible personal property. This decision was
based on four reasons.

First, the statute is silent as to whether the exenption
extends to property purchased with exenpt proceeds. “The natural
inference from silence is that the exenption expires when the
exenpt funds are used to purchase non-exenpt assets.” Burchard,
214 B. R at 496.

Second, the | egislature knows how to extend an exenption if
it wants to. It did so when it exenpted honmestead proceeds for
six nmonths. See Neb. Rev. Stat. 8§ 40-116. This leads to the
conclusion that the lack of such protection in other exenption
statutes is purposeful. Burchard, 214 B.R at 496.

The third and fourth reasons concern the | egi slature’s | ong-
standing and well-known reluctance to expand the statutory
exenpti on schene. |d.

The rationale of Burchard is applicable to the factual
situation in this case. There is no statutory or case support
for extending an exenption into not-otherw se-exenpt persona
property purchased with exempt funds, particularly when the
personal property is not reasonably necessary for the support of
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t he debtor or his dependents. Wiile a reliable vehicle my well
be a necessity for the debtors, a brand-new pickup truck is not.

Therefore, under the circunstances presented in this case,
the pickup truck purchased pre-petition entirely with proceeds
from the debtor’s pension plan is not an exenpt asset. The
Trustee’s Objection to Claim of Exenptions (Fil. #7) 1is
sust ai ned.

Separate order to be filed.

DATED: COctober 16, 2001.

BY THE COURT:

[s/ Tinmpthy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
*Joseph Badam , Ch. 7 Trustee
Allan J. Eurek, Atty. for Debtors, 402/477-7525

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

| N THE MATTER OF )
)
KENNETH & ANN DASHER, ) CASE NO. BKO1- 41109
) Ch. 7
DEBTOR( S) . )

ORDER

| T1S ORDERED t he Trustee’s Objection to Cl ai mof Exenptions
(Fil. #7) is sustained. See Menorandum filed this date.

DATED: October 16, 2001
BY THE COURT:
/[s/ Tinmpthy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
*Joseph Badam , Ch. 7 Trustee
Allan J. Eurek, Atty. for Debtors, 402/477-7525

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties not listed above if required by rule or statute.



