
IN THE UNITED STATES DISTRICT COURT FOR TilE .---------

DISTRICT OF NEBRASY~ 

IN TilE NATTER OF: ) 
) 

HJHHF:RD & JO~~ES, INC: . , n/k/a ) 
IHBBD~IJ & JOI~ES CO!HRACTOP-S, ) 
Il~C . , ) 

) 
Debtor. ) 

) 

KL\RNEY Cf:ETE Nm BLOCK ) 
CO!·\PANY, INC., a corporation, ) 

) 
Appellant, ) 

) 
v. ) 

) 
EJ IHiEKD & JO!~ES, INC., a/k/a ) 
Hl BBERD £, JO!~ES CONTRACTORS, ) 
H;C., and JOliN \WLF, TRUSTEE, ) 

) 
Appellees. ) ________________________________ ) 

, ,: r·.) 0 L'l ·, .• -.:. 
\.I, • t..J • - • 

I .'.\·i:!i:~rn L. 0i· ·:1 ( ·i·,: , . , . 
I~ .. _. ____ _ ---

CV. fV~-0-192 

A. 83-29 

Plaintiff appeals an order of the bankruptcy court dismi ss ing 

its complaint on grounds tl.1at plaintiff lacked standing. Specifically tilE~ 

issue presented is t.· hethcr a c:reditor has standing to object to the trustee ' s 

designation of one of t~o estates as the proper estate of assets turned over 

to the trustee by the third part y. The Court finds the creditor does have 

standing under t he facts of this cnse and according~y reverses the orde r 

of the bankruptcy court. 

Plaintiff is tlte Kearney Crete & Block CoP.Jpany (.1\CB) and it 

extended credit amounting to $16,638.19 to Hibb erd and Jone s Contractors, 

a Nebraska Partnership (HJ Partnership) f~r matcrinls dclivcr e u. :r l a int iff 



brought suit in the District Court of Buffalo County <lgainst IIJ P.1rtne-rsldp 

to reco\•er on the debt and also obtained a prej udgment garnishment 

agnins~ Central Contracting of. Kearney (CCK). CCK is a r.enernl contrnctor 

\-:ho ~llesedly 0\-'ed nbout $12,000 to the HJ Partnership. 

HJ l'artnership nnd its related cornp.:llly, Hibl..H.!rd <111d .lu!I('S, l nr.. 

(llJ, Inc.), .a defendant herein, both filed bankruptcy in t he fall cf l 'Je2 

(Bk. 82-141,0, Filing No . 6' and !:k. 82-1780, Filin~ No .. 1). Both HJ 

P:ntnership and l!J, Inc., estates narnP.d as trustee John \~olf (trustee), 

'-'ho is also · a defendant .herein. CCK "''as ordered by tl1e trustee to turn 

over the $12,000 and the trustee deposited and recorded the proceeds as 

prorcrty of HJ, Inc.~ estate. 

Plaintiff did not have a claim against HJ, Inc . , est.ne .J n d 

filed an adversary proceeding in the bankruptcy court contending that 

the ~unds should have been recorded and deposited as property of the HJ 

Partnership estate (A. 83-39). The bankruptcy court ruled tl1at plaintiff 

lacked standing to object to t he designation made by the trustee as to 

~hich estate would enjoy the proceeds (A. 83- 29, Tr. 6 : 10-16 , 9:7-24). 

Plaintiff thereupon brought this appeal. 

Section 323 of the 1978 bankruptcy code provides that 11
<'!. trustee 

[a f an estate in bank r up t c y may ] be sued . " 11 U . S . C . § 3 2 3 (b) . R u 1 e 7 0 1 o f 

the Bankruptcy Rules implicitly authorizes who m3y bring a cause of action 

against the trustee in bankruptcy and for "'hat p urpos e: 
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The rule of this Part VII ~overn any 
proceeding instituted by a ~arty before a 
bankruptcy judge to .•• (2) determine the 
validity of [an) •.. interes t in 

. property Such a p'rocced ing shall 
be known as an adversary procee d ing . 

B3nkr. Rule 70l(a) . (Emphasi s added). 

From Section 323 of tl te Bankruptcy Code and r.ule 701, a "party" 

ruay bring a c~use of action against a trustee to detemine the validity 

of an interest in property. In the instant case, plaintiff seeks to 

determine the validity of HJ, Inc., estate's interest in t\1e $12,000 

transferred by the t rustee . 

Rule 17 of the Federal Rules of Civil Procedure sets fot·th 1.•ho 

is o. "party" to an action in federal court: "Every action sh,·lll be 

prosecuted by the real party in interest." Fed . R. Civ.P. 17(a) . Rule 

717 of the Bankruptcy Rules provides that: "Rule 17 of the Federal 

Rules of Civil Procedure applies in adversary proceedings . " Bankr. Rule 

717(b) . In the instant case, therefore, the question becomes whether 

plaintiff is a " real party in interest" who may litigate the validity of 

the $·12,000 held by the HJ, Inc., estate. 

In Wa..'Ltlt v. Sc.C.cuJ1, 422 U.S. 490s the Supreme Court discussed 

the question of standing and the real party in interest: 

In essence the question of standing .is '-''het her 
the litigan t is entitled to have the court 
decide the m,erits of this dispute or particu lar 
issues. . . . The standing question is whether 
the plaintiff has alleged such a personal stCJke 
in the outcome of the controversy as to warrc:~nt 
his invocation of federal-court jurisdiction and 
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to justify exercise of the court's remedial. p0~ers 
0n his behalf •... A federal cotlrt's jurisdiction 
therefore c~n be invoked only ~-.·hen the plaintiff 
itself has suffered some threatened or actual i njury 
resultinr, froro the putatively ille~al acti on .... 
I!-lor<?o\•er], · the plaintiff gcmernUy 1t1ust as~<'rt his 
o~-.·n J.eg<~l rit.hts and intere~t and cannot rl";;t his 
claim to relief on thP. Jq;nl rights or injurit-s of 
third part ics. 1 d. at 498-99. 

The Ei1;hth Circuit Court of Appeals in Knrp \' . l!n .tu.H.C~C'., 7nc.., 

611 ~-.2d 703 (8th Cir. 1979), considered the question of st~nding in a 

bankruptcy c:~se 1.1here creditors objected to claims made agai ns t an e~ ta te . 

The l~aj:>p court held: 

[Former b3n kruptcy code secticms and rul('s] 
provide that cl3ims m3y be objected to by 
"parties in interest.'' The tenn ''party in 
interest" is not defjned in the bankruptcy 
Act. Courts construing the provision have 
reasoned that t h e interest must be a pecuniarv 
interest in the estate to be distributed. 
Id . at 706 (Emphasis added). 

In the instant case, the plaintiff has a ' 'pecuniary interest" in the 

outcome of the litigation. Plaintiff has filed a claim only agninst tl1e 

HJ Partnership estate, and if the $12,000 proceeds held by CCK are 

distributed among creditors of HJ, Inc., plaintiff will be denied its claim 

to the proceeds. Although the Karp decision arises . under f-act ually different 

circumstances, the Court finds the requirement of a "pe c uniary interest'' 

applicable to the instant case. 

No case found specifically considers the issue ra:ised in the 

instant case, but the Court finds ca se la~ disc ussing consolidation of 

bankruptcies between related corporations,,i~nal agously he lpful. Tn 
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In ,'te Srud~'t &'!.0.6., Jnc., 18 B.R. 230 (D.Hass . 1982), several re l ated 

corporate debtors fi l ed for bankruptcy .and the creditors' c·omm .i. ttee 

recommended that the estates he consolidated . PlAintiff \J<Js a creditor 

of one of the debtors who objected to t il e conso l idation. The .'nidc..'t 

court stated that not only could the creditor object, hut the cre cHtor 

may be entitled to denia l of consolidation: 

A creditor 1 .. :h o h;1s look~d so l ely to t he credit 
of its debtor and 1.·ho is certain to su f fer more 
th::m minim::t l harm ns a result of consolidation 
~ay be entitled to den i al of a reques t for 
consolidation. Id. at 238. 

Simil ar to In ftC. Sn.{.de.!t, plaintiff is a .creditor of only one 

debtor, HJ I'a~tnersh ip, and plaintiff looked solely to the credit of llJ 

Partnership \.'hen it extended ·c:redit. Noreover, plaintiff wi) l suffer 

more than minimal harm if the $12,000 is i mproperly designated as property 

of the HJ, Inc., estate. 

The trustee takes the position that plaintiff does not have 

standing to direct the trustee to turn over the $12,000 to the HJ 

Partnership estate. The trustee relies on Section~ 363, 541 :md 542 as 

the basis lor his argument . The trustee argues that Section 542 provides 

exclusive authority for the trustee to order · CCK to t u rn over the $12,000 

and for the tr ustee's deposit of these proceeds into the l!J, Inc., estate . 

Section 54Z(a) provides in pertinent vart: 

[A]n entity ... in possession . of 
property that t h e trustee rnav usc, sell 
or leas~ ... shall de l iver to the trus t ee 

. . such property • . ·''it 11 U.S . C. 
§ 542(a)(Emphasis added). 
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Section 542 provides that property is to be turned over to the 

trustee but only property that the trustee "may use, sell or lease.'' 

Section 542 does not define the property a trustee h.:!s e~uthority to 

control. . Other statutory scction.s must be consulted to det~rmine the t\'1)(" 
-~--

of property the trustee "tnay us~, sell or le.1se." 

Section 363(b) provides that "the tr us tee l:l::l)" use, sell or 

lease . . pro~ertv of the cst:'1te." 11 U.S. C. § 3n3(h). ,(EH·.ph3sjs 

added). Section 541 defines "property of the est::~te" as "all legal or 

equitable intErests cf tbe debtor." 11 U.S.C. § 541(a)(7.). 

The trustee's statutory argument fails for the reason th<Jt it 

has yet to be determined '.:hetlwr the $12,000 is a "leg<!l or equitable 

interest11 of HJ, Inc. St.a..te. o() t.l-<.!>.!>ou:;.(. v. U. S. Tll:.'t.tc.u Cctl.'t't, c. tc., 647 

F.2d 768 (8 t h Cir.), ce-V:. denie.d, 454 U.S. 1162. {1981). The trustee of 

HJ, Inc., cannot assert a right to assets of another estate, even "'hen 

the trustee also represents the other estate . Lancalde,'l v. ke.e, 24 B.R. 

897 (E.D.Tenn. 1982); ln -'le. SrudVt, 18 B.R. 230 (U.Hass. 1982). 

The decision here is also supported analagously by bankruptcy 

13'--'S prov:l.ding for reclamation proceedings. 11 U. S.C. § 51~6lc). RccJaT:J,<Jtion 

proceedings "afford the opportunity to claimants not in possession to assert 

their claims or title to various pr-operty in the h a nd s of the trustee or 

rec.ei ver . . " 4A CollieJt 011 13anlvwptc.y, ,! 70.39 at 466 (l1th cd. 19 78). 

C6 . Robb-i.n!! v. Bo.6.tian, 138 F .2d 622 (8th Cir. 19Ld). Plaintiff ' s adversArv 

proceeding here asserts claims to property not in plaintiff's pos ses5ion tll<~t 

is held by the trustee. Plaintiff should' ·be afforded nn opportunity to 

assert c 1 aims ar:.1 ins t the $12,000 he] d by the. trustee. 



For the foregoing reasons, the Court finds that plaintiff has 

stntlding to object to the trustee's designation of one of two rstntes as 

the proper estate of assets submitted to the trustee by a third p:uty. 

Accordingly, the order of the bnnkruptcy court di~~j s~ ing 

plaintiff's cor.~plaint is hereby reversed nnd the case rcnandcd to the 

bankruptcy court for further procee dings consistent 1-: ith this o pinion . 

. ~. St?.!1:1r<lte order '.~ill be entered accordingly. 

BY Tl!E COURT: 

. c.·· .t' .. · 
~ ·: / I'<. ··'1.. . 

__ ..:._ ____ , __ ., _____ ,_ - ···--- ---
JUDGE, UNl TED ST/\1ES IHSTRJ CT COL'!~T 
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