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Hearing was held on t he abov e compl a i nt on Decembe r 2, 1988. 
Appearing on beha l f of p l aintiff was Steven M. Watson of Marks & 
Cl are, Omaha, Nebraska. Appe ari ng on behalf of d e fendant was 
Michael L. Getty of Omaha , Nebraska. 

Debtor/ de fenda nt's (debtor) marr i age was d i sso lved i n 
December, 1987. The state court awa rde d c u s t ody of a minor child 
t o d ebtor , did not requi r e h is former wife (p l a i nt i f f ) t o pay 
chil d s upport, a warded t he house to debtor subject to a l ien for 
one-ha l f of its value in fav or o f p laintiff , a warded debtor a l l 
vehic l e s , awa r ded plaint i ff an inter est i n debtor's pensi on 
benefits , awa rded p l a int i f f $650 pe r month in a l imony, awarded 
plaintiff $1, 000 in attorn e y f ees and required def endant to pay 
c ourt costs of $1,200 which i ncluded the c os t of f iling fees and 
expert testimony presented to the court i n regard to plaintiff's 
health and abi l ity to work . 

Debtor then filed a Chapt e r 7 bankruptcy. Plaintiff b rought 
this advers ary proceeding to stop the disc harge of the attorney 
f e e and court cost obligat i o n under 11 u.s.c. § 523(a) (5 ) , 
alle g ing that such obl i gations are in t he nature o f s upport and 
not d i schargeable. 

, _ __ A,.t ... tr · parties p resented a transcript o f the state 
court ft~j~g~~A t h decree of disso lut ion, depos i tion of 
a1a~~~~f~' 1~0pn~s iQ'an , an emp l oyabi l ity affidavit prepar ed by an 
~pert concern1ng la int iff' s job pot e ntial, informat i on 
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c onc erning debtor's income, the value of the assets, expenses of 
the parties and attorney's itemized statement for services. All 
of the evidence (except, of course, the transcript and decree) 
were presented to the state court judge. 

Although that court as well as this one had contrary evidence 
available, it specifically found plaintiff unable to be gainfully 
employed. The state court judge, in his findings read into the 
record, considered plaintiff's health and found that plaintiff nis 
not equipped to go out into the labor force and be successful." 
(Ex. 2, Transcript p. JO, lines 3-5). The court then awa r ded her 
$650 per month as alimony plus attorney fees and court costs. The 
court costs includ e f ees charged by experts whose evidence the 
court c onsidered in mak ing the alimony determination . The court 
s pecifically found plaintiff to be without income or assets and, 
considering the financ i al circumstances of the debtor as well as 
plaintiff, awarded plaintiff only part of the attorney fees she 
incurred during the litigation. 

The Bankruptcy Code, at 11 u.s.c. § 523(a) (5) excepts from a 
Chapter 7 discharge debts to a former spouse for alimony or 
support. In general, the award of attorney fees or court costs lS 

for the purpose of supporting the spouse in litigation, including 
the divorce. Stranathan v. Stowell, 15 Bankr. 223, 226-227 
(Bankr. D. Neb. 1981). However, in each case a factual 
determination must be made. In re Williams, 703 F.2d 1055, 1057 
(Bth Cir. 1983). 

It is clear that plaintiff on the day of the d issolution 
hearing had no means to pay for legal representation and an award 
of the attorney fees and court costs was in the nature of support 
so she would be able to at least chip away at those expenses 
directly related to litigation expenses. Those expenses were 
incurred in order for her to obtain an alimony judgment and are, 
therefore, "support" as that term is used in 11 U.S.C. 
§ 523(a)(5). 

The state court judgment awarding $1,000 in attorney fees 
from debtor to plaintiff and $1,200 in court costs is 
nondischargeable as "in the nature of support." 

Separate journal entry shall be filed. 

DATED: December ·; , 1988. 

BY THE COURT: 

alief JudgY, · 
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