
UNITED STATES BA'KRUPTCY COURT 
FOR THE DISTRICT OF NE BRASKA 

I THE M TTER OF 

J UN IOR C. NA CHTIGAL a nd 
JANI S GAYLENE NACHTI GAL 1 

DEBTORS 

MEMORANDUM 

CASE NO. BK86-11 22 

Chap t er 12 

This matte r was heard Se ptember 30v 19 87, upon Farm_ r s Stat e 
Bank a nd Trust Con pany's ("Bank") mot ion to d i smi ss th i s Ch pter 
12 petit ion. Clay Statmore appear d for debtors, and Rick Lange 
appea r ed fo r Bank . 

Facts 

Debto r s. filed f or Chapt r 1 3 relie f in April 1 986. In 
J an uary 1 987, d ebtor s moved t o c onver t t o Chapter 7, and the Court 
s o o r dered. On March 2 3 , 1987, t he Bankruptcy Court e ntere d a n ex 
parte o r d e r dismiss ing debtors ' Chapte r 7 c ase because debtor s 
f a i l e d to appear a t the Sec t ion 3 41 meeting as o r d e red by t he 
Court. At ank 's request, on Apri 30, 1 987, t he Court r evoke d 
i ts di smi ssal order and on July 6p 1987 , granted Bank reli ef from 
the automati c stay. A hearing on Bank ' s forec l osure and replevin 
a ction s were scheduled for August 5 , 1 98 7 . On that date debtors 
fi led a Chapter 1 2 pet ition. 

Analysis 

The Court sus t ains Bank' s motio n fo r dismissa l. 

Under certain ci rcumstances, Secti o n 706 of the Bankr ptcy 
Code permits conversion f rom a Chapter 7 case t o a Chapter 1 2 
ca s e. However , the f ac t s show no act to conver · a s r e qu ired by 
Bankruptcy Rule 1 017(d) and 901 4. Therefore , debt or s have t wo 
ba nk u p t cy ca ses pend i ng before th is Court . 

I t is well settl e d t ha t subs e qu e nt bankrup tcy f il ings fo r the 
purpose of invoking t h e toma tic stay, unless changed 
circumstances are s ho wn, i s an abu se o f t he bankruptcy process. 
I n re Dyke, 58 Ba nkr . 714, 717 ( Bankr. N.D. Il l. 1 986) . Se a S C?_ 
Fre h man v . Atk ins , 2 69 U. S . 121 ( 19 25 ) ( holding that t he pe ndency 
of a volunta r y pet it ion prohib . ts c ons i dera t i n of second 
pe ti tion wi t h t h e same debts). 
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Sec t i o n 10 5 ( e) o t he Bank r up t cy Code g ives the Court 
a uthor i t y t o t ake appropri ate a nd necessary ac t ion t o p r event an 
abuse of process . The Court f ind s t ha t d e b tors have shown n o 
c hanged circ ums t a nces a nd t hat de b tors' f i ling was f o r t he purpose 
of reinvoki ng t he a utoma ti c stay p r e v iously l ifted b y the Co ur t in 
t h e Chapt er 7 case . Th e Court f i nds t h i s an abuse o f p roc e s s and 
thus s u s ta i n s Bank' s mo t ' on t o d ism i s s . 

DATED: Nove mber , 1 987 . 

BY THE COURT: 

Copies ma i led t o : 

Clay B. Sta t more, At torney, P . O. Box 80495, Li nco l n , NE 6 8 5 01 

Ri ck D. Lange, At torney, 12 0 1 Lincoln Ma l l , #102, Lincoln , NE 
6850 8 


