IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

JUDI TH NELL HEI SERMAN, CASE NO. BK98-82471

N N N N N

DEBTOR. CH 7

VEMORANDUM

Hearing was held on January 7, 1999, on Mtion to Dism ss
Under 11 U.S.C. § 707(b) for Substantial Abuse filed by the
United States Trustee. Appearances: Oiver Pollak for the
Debtor and Jerry Jensen for the United States Trustee. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8§ 157(b)(2)(A).

Backgr ound

On Septenber 28, 1998, debtor Judith Hei serman ("Debtor")
filed a petition under Chapter 7 of the Bankruptcy Code.
Debt or incurred approximtely $42,000.00 in consuner debts,
which are primarily unsecured clainms, as listed on Schedul e F.
Debt or recorded $1,908.00 on Schedule |I as nonthly incone.
Debt or al so schedul ed $1,467.00 as current expenditures on
Schedul e J. This | eaves Debtor with approximately $441.00 in
di sposabl e nonthly income. Debtor plans to use the disposable
i ncome to purchase another vehicle in the near future. Debtor
currently owms a 1993 Geo Metro with 80,300 mles recorded.
Debtor is single, has no children and is enployed as a
par al egal .

The U.S. Trustee filed a notion to dism ss under 11 U S.C.
8§ 707(b) for substantial abuse. The notion alleges that
Debt or has in excess of $441.00 a nonth in disposable incone
whi ch could be used to fund a Chapter 13 plan. The notion
asserts that the Debtor's projected disposable incone is
sufficient to enable Debtor to repay thirty-seven percent of
her unsecured debts in three years. Therefore, the U S.
Trustee argued that allow ng Debtor to be discharged of her
i ndebt edness in a Chapter 7 proceedi ng would constitute
substanti al abuse and should not be all owed.

In resistance to the notion, Debtor's nmain argunment is
that the facts of her case are distinguishable fromthe facts
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presented in the relevant cases which interpret 11 U S.C. 8§
707(b). Debtor further argued that having the ability to fund
a Chapter 13 plan should not be the only fact considered with
regard to dism ssal of a Chapter 7 case for substantial abuse.
Finally, Debtor argued that the di sposable income of $441.00 a
nmonth is necessary for her to purchase a new vehicle. No

evi dence was offered at the hearing regarding the condition of
the vehicle currently owned by Debtor other than the fact that
it is a 1993 Geo Metro with 80,300 mles.

| ssues

1. \Whether Debtor's ability to pay approximtely 37% of
Creditor's clainms in a three-year Chapter 13 plan falls within
the Eighth Circuit's definition of "ability to fund a Chapter
13 plan.”

2. \Vhether a Chapter 7 case filed by a debtor who has
the "ability to fund a Chapter 13 plan" from di sposabl e i ncome
shoul d be dism ssed for "substantial abuse" as that termis
used in 11 U.S.C. § 707(b).

3. \Whether Debtor's desire to purchase a new vehicle
within the foreseeable future is considered a “unique
hardshi p” which would permt the court to find an exception to
the otherw se required dism ssal for “substantial abuse.”

Deci si on

Debtor's ability to pay approxi mately 37% of her
creditor's claims in a three-year Chapter 13 plan or 62%in a
five-year plan appears to fall within the Eighth Circuit's
substanti al abuse standard which requires the bankruptcy judge
to review a debtor's ability to fund a Chapter 13 plan. The
Debtor's desire to purchase a new vehicle does not constitute
a “uni que hardship.” Therefore, because Debtor has no “uni que
hardshi p” and can adequately fund a Chapter 13 plan, the
nmotion of the U S. Trustee should be granted.

Di scussi on

Al t hough there is a presunption in favor of granting a
debtor's di scharge of indebtedness in a Chapter 7 case, under
11 U.S.C. §8 707(b), a debtor's case may be dism ssed for
substantial abuse if the debtor's incurred debts are primarily
consuner debts and if the court finds that granting a
di scharge under Chapter 7 would be a “substantial abuse” of
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t he bankruptcy system |In this case, Debtor owes

approxi mately $42,000.00 to various creditors, a mpjority of
which are credit card conpanies. Such debts are “primarily
consuner debts.”

The cases of In re Walton, 866 F.2d 981 (8th Cir. 1989),
and United States Trustee v. Harris, 960 F.2d 74 (8th Cir.
1992), support the notion to dismss. |In those cases, the
United States Court of Appeals for the Eighth Circuit has
interpreted the meaning of 8707(b) and explained its view of
the “substantial abuse” standard. |In Walton, the Eighth
Circuit held that courts may consider a debtor's future incone
and the debtor's ability to repay creditors fromthat future
i ncome when determning if “substantial abuse” has occurred.
Walton, at 984. 1In so holding, the Court did not provide a
nmet hod for determ ning exactly what percentage of the
creditor's clainms nust be repaid in a Chapter 13 plan in order
for the Chapter 7 to be considered “substantial abuse.”
However, the debtor in Walton had sufficient disposable incone
to repay up to two-thirds of the creditors in a Chapter 13
pl an.

In Harris, the Eighth Circuit expanded the “substanti al
abuse” standard by ruling that the “ability to fund a chapter
13 plan” is sufficient reason to dism ss a Chapter 7 petition.
Again, the Court did not rule on a specific percentage of a
debtor's debts that would be consi dered adequate or necessary
to fund a Chapter 13 plan. As in Walton, the debtor in Harris
had the ability to repay approximately all of his unsecured
debt in three years.

In the case at hand, Debtor has the ability to repay
approximately 37% of creditor's clains in a three-year Chapter
13 plan. As nentioned above, Debtor has disposable incone of
$441.00 a nmonth. This Court has held that there is no
specific percentage of debt to be repaid for the “substanti al
abuse” standard to be net. [n the Matter of Schm dt, 200 B. R
36, 39 (Bankr. D. Neb. 1996). |In fact, Schm dt found that the
primary factor in determ ning “substantial abuse” is debtor's
ability to pay sone of the debts out of future inconme. 1d. at
38-39 (enphasis added). Because the Debtor does have the
ability to pay 37% of her creditor's clains in a three-year
plan and 62% in a five-year plan, her disposable income
situation satisfies the “ability to pay sonme debts”
requirenment for a finding of “substantial abuse.”
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The Eighth Circuit Court of Appeals, in addition to
requiring a finding that the debtor could pay “some debts,”
al so suggested that a debtor's “good faith” and “uni que
har dshi ps” nmay be consi dered when determ ning “substanti al
abuse.” Harris, at 77. Although the Court has not
promul gat ed any gui delines for use by bankruptcy judges when
attenmpting to determne if a debtor’s situation includes a
“uni que hardship,” the termitself inplies that it is a fact
specific analysis which nust be determ ned on a case-by-case
basi s.

Debtor, in the present case, argues she will need a new
vehicle in the near future and she will pay for it out of her
current disposable income. Debtor is currently driving a 1993
Geo Metro but does not offer any evidence that this car is
di | api dated or that driving this vehicle is unsafe.

Concl usi on

As the Eighth Circuit Court of Appeals has recently
stated, “8 707(b) was intended to pronote fairness to
creditors, and thereby increase the flow of consuner credit,
by ‘stemm ng the use of Chapter 7 relief by unneedy debtors.’”
Stuart v. Koch, 109 F.3d 1285 (8th Cir. 1997). This Debtor's
debts are “primarily consuner debts.” She has funds
sufficient to fund a Chapter 13 plan, and she has presented no
evi dence supporting a valid “uni que hardshi p” argunent.
Therefore, allowing Debtor to remain in Chapter 7 and obtain a
Chapter 7 discharge of debts would be a “substantial abuse” as
cont enpl ated by Congress under Section 707(b). For the above
menti oned reasons, the Trustee's notion to dism ss should be
granted. However, the dism ssal shall be withheld for twenty
days to permt the Debtor to convert to another chapter.

Separate journal entry to be entered.

DATED: February 5, 1999
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
69 POLLAK, OLIVER
Copies mailed by the Court to:

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
JUDI TH NELL HEI SERMAN, ) CASE NO. BK98-82471
) A
DEBTOR( S) . )
) CH 7
) Filing No. 4, 6
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
)
) DATE: February 5, 1999
Def endant (s) ) HEARI NG DATE: January 7,

1999

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Modtion to Dismss Under 11 U S.C. Section
707(b) for Subsantial Abuse filed by the united States Trustee
for the District of Nebraska; Resistance.

APPEARANCES

Oiver Pollak, Attorney for Debtor
Jerry Jensen, Attorney for the U S. Trustee

| T 1 S ORDERED:
Trustee's notion to dismss is granted. However, the
di sm ssal shall be withheld for twenty days to permt the

Debtor to convert to another chapter. See separate menorandum
entered this date.

BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
69 POLLAK, OLI VER

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



