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MEMORANDUM 

Rel i ef from stay , confirmation and val a t i o n hearin gs were 
held o n October 6, 1987, and March 1, 1988. William Needler appeared 
f or debtors at f inal hearing and on briefs. J ames McC l ymont and 
Larry Bauma nn appeared for FLB o f Oma a and PCA o f the Midl a nds. 

Debtors are t wo r e lated farm fami l i e s who each f iled Chapter 1 1 
peti t i o n s on June 26, 1986. Eventually they filed a c o nso lidated 
p lan of r eorgan i zation . FLB and PCA voted a gainst the plan a nd 
fi l e d object i ons. 

In Feb ruary, 1987, PCA f i l ed a motion f or re l ief f r om 
aut omatic stay . On May 8, 1 98 7 , t he part ies e ntered into a stip­
ulat i on o n the record conc e rni ng s uch motio n. Short ly the r eaf t er 
d ebt o r s c hanged lawyers and re j ecte d the s t i p u latio n . The two 
wives we re not present i n court and did not a g ree t o the stipula tion 
and t h e Cour t found tha t suc h stip u lation wa s not b indi ng o n t h e 
deb t o r s. Hearing on t he r enewed mo tion wa s set for t h e s ame t ime 
as the c onfirmatio n hea ring. 

Is s ues which are to be dete rmined f r om t he e vidence at t r ia l 
a r e : 

1) Sho u l d relie f be g ran t e d PCA ? 

2) Va l ue of l a nd i n wh ich FLB h as an in erest . 

3) Va lue of a ll collateral i n whi ch PCA h as an interest . 

~------------_.4.__.E.x._t~ent o f PCA s ecurity intere s t i n Governmen t p r ogram 
FILED p ay ent s rep rese nted b y commod ity c e r ti f i cat e s. 
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7 ) App licab il i t y o f Agr i c u lt ral Cred i t c t of 198 7. 

8 ) Confi ma bili t y o f the p l a n under the fe a s i b i l ity and 
a bsolute prio r i ty r equirement o f 1 1 U. S.C. § 1129 . 

The Court will deal wi t h t hese i ssues in rever se o rder . 

8) This p l an c a nnot be c onfirmed . The Court determi nes 
s a fact t ha t i t is not f e a s ible. The e st i mate s of i nc ome and 

expenses and the phy s i c a l a nd mental input o f t he debt ors do not 
r e fl e ct t he actua l income a n expens e history of t he deb tors . In 
aduit i o , debtor propos e to f e ed cattle p r o v· d by others, a nd 
the es t imated income i s n ece ssar y t o t he reorganization e ffort . 
The e v i ence that t he cattle f e e ding wou l d be pro f itable was 
dispu t e d. The Court b lieve s it wou l d not be. In addi tio n , as 
a mat t er of l aw, i t c anno t b e conf i rmed . 

Sec tion 112 9 (b) (2) (B) r uires tha t all d is s enting un secur ed 
cred "tors u s t be provide d f o r befo r e junior cla sses may reta i n 
any v a l ue . The plan t reat s PCA as an under secur d creditor , p r o­
pose s t at debtors wi l l kee p control o f t e o eration and a ll its 
assets a nd will no t pay t he PCA i~ f ull . The plan c annot be con­
fi r m d . See No rwest Bank Wo r t n e t al . v. Ah l e r s, 108 S .Ct . 
963 (1988) . 

7) The Agr i c l t r al Cr e d it Act of 19 87 does a ppl y to t hese 
de btors a nd PCA a nd FLB must give t hem the benefi t f s uc h Act . 
Howeve r, such a pplicabil i t y d oes not p rohib i t PCA and FLB f rom 
contin uing to participa te i n litiga tion c onc e rn i ng pla n conf irma tion 
i n bankruptc y. 

6 ) Sinc e " c a s h c o lla t e r a l" by nature and definition is 
pr o pe r t y i n wh i c h t h c red i tor has a security i n t erest a nd s i ce 
i n this c ase , u t f or bankrup tcy, creditor would ha ve poss es s i o n 
a d u s e of s uc h c ash c ollate ral, i nte r e s t e a r e d by i nv es t i ng i t 
is i n c lude d in t he collatera l o f the c r e di tor t o date of c onf irma­
t ion . 

5) The PCA conti nuation stat e ment whic h was filed t o 
c o tinue pe rfection o f a v lidly pe r f e cted security i n t ere s t c omp lies 
with e b raska l a w and is e f f ect i ve to cont i nue t he PCA's i n t eres t 
i n property owned the wives . The o r igina l financ ing sta t e ment 
li s t e d Victo r , Jon , Kathleen and Donn a . The cont i n uation stateme n t 
liste d Vi ctor a nd J on, but s pe ci f i e d by f i l i ng numbe r t ha t i t con­
t i nue d t he pre viou s l y f ile d fi na ncing s t atement. The County Cl erk 
i ndexe d it under a l l fo ur name s . 

The a ppl icab l e 1 w is Neb . Re v. Stat. U.C.C. §9-4 0 3 (Cum. 
Supp . 1986', i n e f fec t whe n the c ontinuat ion stat men t was f iled. 
I t require a c ont i nua t i on s tatement to b e se ved by t he s ecu red 
pa r ty , ide nt ify t he fina nc ing s a t e me n t by fil e number a nd s t ate 
tha t t e origina l s t ate me nt is s till ef fec t i ve. he continuatio~ 
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statement meets t he statutory requirements . The statute does not 
requ i re a Y debtor's ames. This continuat ion s t a t ment listed 
two o f the f o ur debtors and i s suf ficien t t o p r ov ide notice to t hird 
pa rtie s tha t t he orig i nal f i nancing statement is s till e ffect i ve. 

4) The PCA claims a security i n t eres t i n Gov rnment p rogram 
payments , some of which were paid to d ebtors i n cash a nd orne i n 
c ommodity certi f ica t e s . This Court has previously r ul e d i n the 
case o f I n re Leh l, 7 9 B.R. 880 (Bkrtcy. D. Neb. 198 7 ). I n t hat 
op i nion this Court ana l yzed the Gover nment regulat ions c oncernin g 
such c e rt ificates, t h e language on the face o f the c ert i ficate s , 
the und e r lying authority for agency regulat ions and the p urpose 
of such r egulat ions. The ourt concluded that a creditor c ould 
not be gra ted a security inter st in such cert i ficates . The PCA 
s trongly urg s t he Court to r econsider in light of a more recent 
c ase, I n r e Ge orge, B. R. (Bkrtcy. D. K~n. 1988 ) _ However, 
this Court, al t ho gh-r~specting the tho ught pro c s s o f J udge 
Pearson and genera l tenor of t hat opinio n , declin es t o follow it. 
The r easo n i ng of J udge Jackwig in t he case of I n r e Hal l, 79 B.R. 
417 (Bkrt cy. S.D. Iowa 1 987) is more persuas ive. 

The PCA has no security interest in the Government payments 
rece ived in t he f or of commodi t y c ert i f icates . 

3) The va l ue of the collat e ral i n which the PCA has an 
inte rest is $9 48,9 5 7. 15 less the val ue of the commodity ce r tificate s , 
p lus i n terest accruing on the cash c ollater a l accounts from October 6--
1 987 . This val ue is determined by accepting a s corre t t h e evidenc e 
presented b y t he PCA. Such evidenc e was more c r edi ble t han t hat 
of t he d e btors. The l and and p ersonal pro pert y appraise r s were 
more exper i enced . They u sed better compar ables and more of t em . 
Their informati on sourc es e emed mo r e reliable . 

Debtors clai m the PCA-FLB real e state appr aiser has a c onflict 
of intere s t and t he Court s houl d, there fore, isco unt both his 
i ntegrity a nd h is opini on . The Co urt has c a reful ly considered 
the rela tionship between the appra iser and an o f fi cer of the 
FLB-PCA and find s i t to be one o f landlord/tenant betwee n the 
officer a nd the app raiser's father. It is a pri7ate b us ' ness 
relat i o nshi p, not related to this appraisal bus i ness. The 
appra i s er's credentials are s i gn i ficant. He has long e xperie nce 
in the b usiness of appraising , ma naging, and sell ing agricultural 
real estate . He e x plained the bus iness dealings with t he FLB-PCA 
off icer to t he sat i sfactio n of the Court . 

Debtors fu_ t her suggest tha t FLB sales considered b y FLB 
apprai ser are not r epres enta tive of t he ma rket and should not 
be use d . The FLB appraiser u sed s ome FLB s al s , explained thei r 
weigh t as used in formulatin g his opinion , a n d the Court f ind s 
his opini on cre dible . 

2 ) The value of t he l and in which FLB ha s a mortgage inte r e s t 
is $416,734 which is determi ned a s indicated i n numbe r 3 a ove . 
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1) Relief is d en ied . Debtors have u s ed cash o ll3teral 
of creditor without appro va l and innocent l y . However , by t he 
v lue d e te r mination made t oday , he Court finds PC to be oversecurec 
on t he va luation date, October 6, 1987, and no t h red by the use 
of s uc h c o llateral. 

An i ssue ra ised , b u t no t l isted above , concerns t he FLB 
a nd PCA interest, cost a n d attorney fees. The Court ha s found 
bot h creditors oversecured and both have t he r ight to s uch items 
pursuan t to Section 506 up to the value o f the collateral . 

I n conclusion, using d e b tor s' plan and va l ues, the plan is 
not feasible nor legally c onf irmable . Using t he values found in 
t h is opinion , the plan is l ess f a sib l e and st i ll not l egally 
con f i rmable . 

Sep arate Journal Entry sha l l be fi l ed. 

DATED: June 22, 1988. 

BY THE COURT: 

Copies to : 

Wm. L. Needler, At torn e y, One Quin cy Court, S i t e 12 00, 220 South 
St ate Street, Chicago, Illinois 60 6 04 

J ames R. McClymont and La rry Baumann , At t orneys , P.O . Box 1669, 
North Pl a t e, Nebraska 69103- 16 69 




