
UNITED STATES BAN KRUPTCY COURT 
FOR THE DI STRI CT OF NEBRASKA 

IN THE MATTER OF 

JON L. NEIMAN TRUST, CASE t lO. BK87 -2 0 73 

DEBTOR 

JOURNAL ENTRY 

This mat te r came on for he aring on Sept ember 9, 1987, n the 
Court' s Motion to Dismiss . Jon R. Neiman appeared as t he Trus t ee 
f o r t he Jon L. Neiman Trust. Appear ing on behal f o f the Toy 
Nationa l Ba nk, a c r editor, was A. Frank Ba ron of Siou x City , I owa . 
Toy Nationa l Bank entered an ora l motion to dismiss a t the time of 
hearing. 

0 Sept ember 9 ~ 1987, the debtor was o rdered to submi t to the 
Court wi thin 10 days a c opy of the trus t agreement, e mp loymen t 
agre ements , if any, and copi es of income tax returns for the 
previous five years. The debtor has not comp l ied wi th the Order 
i n that none o f t hese documents have been received b_ the Cour . 
A c opy of the t ru t agreemen t was attached to a brief fi l ed by Toy 
Nationa l Bank and sha l l be considered as ev idence. 

The i s sue i n this case i s whether or not the Jon L. Ne iman 
rust is a busines s trust and, therefore, an eligible debtor unde r 

Chapter 1 1 . Th i s Court has pr ev iou s l y ruled on the issue of the 
e l . g ibil ity of a trust as a bu s i ness trus t in I n re Betty L. Hays 
Trust 1 65 B. R. 665 ( Bkr t cy . D. Neb. 1 986). In th t case, t he 
Court found that the tru s t in que stion had been set up primarily 
for the purpose o f the protect ion a nd preservation o f a t rus t res 
for family members. It fur t he r f ound th t, alt.ough the trust 
agreement authorized the trus ee to engage in business, the t rust 
agreement was not created fo r he purpose of carrying on some kind 
of business o r c ommerc i a l a ctivity, a requi s i t e for finding a 
rust to be a business t rus t. In r e aching i ts dec i sio , t he Court 

r e l ied in part on the mos t fr equently cited case with regar d to 
defining bus i ness trus t s, I n re Treasure Island Land Trust, 2 B. R. 
332 (Bankr. M.D. Fla. 1980 ), wh ich case c ontains the f ol l owing 
l anguage : 

Th e basic d i s t i nction between busines s 
tru s t s and non-bus iness t rust s i s that 
busines s trusts a re c rea ed for t he pu rpose of 
carry ing o n some ki nd of busines s or 
comme r cial acti v i t y fo r profit ; t e o bject of 



-2-

a no n-business t r ust i s t o protect and 
preserve the trust res . T e powers g ranted in 
a tradi t i onal trus t are i ncidenta l t o the 
principal purpose of ho l ding and conserving 
part i cular property, whereas the powers within 
a bus i ness t rust are cent r a l to its purpose. 
I t is t he bus i ness trust 's s i milarity to a 
corporation tha t permi t s it to be a debtor in 
bankruptcy. 

Id . at 333 . The Court a l so r elied on In re Mosley, 791 F. 2d 628 
(8th Cir. 1986), an Eighth Ci rcui t case that a f firmed a ruling by 
the u.s. District Court for the Eastern District of Mi ssouri that 
a t rust created by the grantor f or the benefit of h ' s children was 
not a us i ness trust. 

The Court finds that the reason ing that appl ie i Betty L. 
Ha ys Trust a lso applies in the instan t c a se . This trust agreement 
is a l so a t r st set up by a g rantor for the benefit o f his 
c hildren. Although the t rus t ees are e mpowered in Art ic l e 5 o 
e ngage i n business, this i s not the pr i mary purpose of t he trust , 
but rather an incidental power of the trustees. There l S no 
requ i rement t hat the trus tees e n gage i n business . This Court 
believes t hat the p rimary purpose of a business trust must be that 
o f carrying o n a business or commercial activity . Therefore 7 the 
Court find s that the t rus t in the i nstant case is not a busines s 
t rust and thus i s not an el igible debtor under Chapt r 1 1 . 

The Jon L. Neiman Trust is not an eligible debtor under 
Chapter 11. The c a se is dismissed. 

DATED: October 26, 198 7 . -

BY THE COURT: 
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