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APPEAL FROM THE UNITED STATES 
BANKRUPTCY CQr'"qT FOR THE 
DISTRICT OF N~~RASKA 

I n th i s Chapter 11 proceeding the debtors, proceeding 
pro se, appeal the decisions of the bankruptcy cou rt which 
overruled their object i o s to the creditor's (bank s) proof 
of claim. I affirm the decisions of the bank r u ptcy court, and, 
t herefore, approve the bank's proof o f claim. 

I. BACKGROUND 

The bar.k filed an amended proof of c l aim on Se ptember 3, 
1986 . Two claims were a sserted. The first claim was based on 
a pro mi sso ry not e secu r e d by a first real estate mortg a ge . The 
second claim was based on a no t e secu r ed by a fifth real estate 
mortgage. The debtors ob j e cted to t h is proof of cl a im, and on 
Ma y 12, 1987, a hear i ng was he l d. At this hearing the bankruptcy 
c o u rt dete rm ined that t here wa s no fraud on the p a rt of the bank. 
The court he l d that the bank provided full accou nting of the 
loans and pa.yrnent.s o n t he l oans. Jl.l though the c ourt determined 
that the bank was entitled to the i r claims, the court f ound that 
the bank d id delay in credit ing ce r tain payments fr om the debtors 
which caused them to pay additi o nal i nterest. Thus, the court 
ordered the bank t o file a n amended proof of claim with a deduc­
tio n f o r th e i mp rope rl y a ppl ied interest. The bank fi l ed such 
amended proof o f c l aim o n July 27 , 1987. The debtors filed a 
motion to r econsider, but th e bankruptcy court overruled the 
mot i on after determi ning th at there was no evidence that -debtors ·-~-­

h ad paid the notes in q uestion i n fu ll. 

On appeal , the d e btors mak e the following arguments: ( 1) 
the failu r e of the b a nk to fil e a trial br i ef was prejudicial 
to the debtors; ( 2) the bankruptcy c our t incorr e ctly establishe d 
the s ecured and unsecured status o f t he creditor ; (3) t he 



bank r uptcy court erred in its dete rmi na t ion of t he validity of 
the v a r i o u s no t e s execut ~ j and del i ve r ed by t he de b t o r s t o t he 
bank ; (4) t he bank ruptcy court i mproperly a llowed t h e c r e d i tor ' s 
c l aim to c on t i nue to accrue inte res t ; ( 5 ) t h e bankrupt c y c ou r t 
improperly al l owe d a cont i nuing cl a im whe r e FrnHA has sati s f ied 
the debt; and (6) the f ai l u r e of the bank to fu rnish al l o f t h e 
debtors' record s was p re j udi c i al to t he debto rs . 

I I. STANDARD OF REVIE\v 

A b a nk r uptcy court 's conclus i o ns o f l aw are subj e ct to de novo 
rev iew b y t h e d i str i ct c our t on appeal , bu t Bank r u ptc y Proc . Ru l e 
8013 binds t he d i s trict cou r t t o a c l early-er roneous s t and ard in 
reviewi ng find ings of fact by the b a nkruptc y co u r t . I n r e Anne tt 
Ford, Inc. , 6 4 B. R. 9 46 {D. Neb. 198 6 ). Thi s means t ha t u n les s 
the court is le f t with a f irm conv i c tion t hat a mi s t ake h a s been 
commit t e d , the f i nd i ngs o f f ac t by t he bankrup tcy c o u rt are t o be 
af f i rmed. Matter of Hanse n, 60 B. R . 359 (D. Ne b. 198 2). 

I II . DI-SCUS S ION 

A. Trial Br ief 

The deb tors claim that because t he bank fai led to f i l e a 
b ri e f , t hey were unable to p r o pe rl y p r e p a r e a de fe nse . Howeve r , 
t he deb t o rs were not p r e j ud ice d by the fai l u re of t h e b a nk to 
file a b r i e f, and are no t entit l ed t o have the ba nkru ptcy cour t 's 
decisio n overt urned on t h i s g r ouno . 

The b a nk fi l e d a p roo f of c la i m alo ng wi th t he p ape r s and 
document s evidencing the debt and t h e sec u r i ty for the d e b t . The 
do cuments contai n the debtors' signatures, a nd , at trial the 
d e b tors admitted signi ng them. According to Ba nk r u p tcy Pro c . 
Ru l e 300l(g ) , a p r oof o f claim execute d in this ma n ne r c o n s titutes 
prima f acie evidenc e of the v a lidity a nd amo u n t of the claim. 
Thus, the debtor s c a rry the bu r de n of going f orwa r d with e v i d e nce 
s u pport i ng t heir o b jecti on t o the valid ity or amou nt o f t he cl a i m. 
Thi s ev i d ence mu s t a t leas t equal the forc e of t h e al legations of 
the bank 's proof of cl aim. I n re Well s , 51 B.R. 56 3 (D. C. Colo . 
198 5 ) . Re g a rd l ess of what the bank may h ave argued in a brief , 
the burden o f proving that the proo f of claim wa s inv alid rema ined 
with debt ors. Th e debtors h ad to come forward wi th the i r evidence; 
how that c o u l d h a ve b e en affected by a brie f s ubmi t t ed by the bank 
is not e xplained . --=The --debtot·s : hav e . not--shown -in any way -wha t-- t he y · 
would have been able - to--do differently if the cred itor h ad sub ­
mitted a b r i ef . They have not been prej ud ice d by t he bank's 
failure t o submi t a br ief. 
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The bankruptcy judge found that the debtors failed to meet 
their b urden of moving forward with their evidence. I cannot 
say that the bankruptc y judge's findings were clear ly erroneous. 
At the trial, and also in the brief submitted to this court, the 
debtors h cve argued that certain promis sory no tes are invalid 
because they were either forg ed or paid. However, the debtors 
presented no meaningfu l evidence of thei r own i nd i cating that 
they had repaid the debts owed or that the notes were inval i d. 
The bank, on the other h and, presented evidence accounting for 
al l the funds advanced to the debtors and a ll payments made on 
t h e debts by the debtors. Mo s t importantly, the debtors have 
not present ed any evidence showing that they made a ny payments, 
o ther t h an as shown by the creditors, on the two notes that .. ~ 
support the bank's proof of claim. These are the only two notes 
that are important to their objection to the p roof of claim. 

B. Secu r e d and Unsecure d Status 

The debtors allege that during a hea ring he l d on August 4, 
--· 1 98 6, the bankruptcy court held that the bank's fifth 1 ien on 

the debtors' real e state was totally unsecured fo r bankruptcy 
purpos es, but, then , on July 2, 1 98 7 , ordered that "the bank is 
allowed a secured c l aim equal to the value of the co l lateral," 
and "an unsecured c l a im for the balance r emai ning beyond t he 
value of the collatera l ..• " The debtors c l aim that this i s 
i nco ns istent. However, the d e b t ors have misread the b a nkruptcy 
cour t's orders . I t is c l ear that the bankruptcy court was con­
side r i ng two d if fe rent l i ens. True, t he f ifth lien status would 
be unsecured for bank ruptcy purposes due to the f act that the v a ue 
of the real estate on which s uch lien pos ition was held would no t 
be suffi c ient to reach t he claim of the f ifth lien. The bank­
ruptcy court, however, was cons i d e ri ng the c r editor's first real 
es t ate mortgage when i t made its ruling on July 2, 1987. There­
fore, the bankruptcy co rt properl y determined that the first lien 
position held by the bank would constitute a secured claim up to 
the value of the collateral , and that the f ifth l i e n position , 
also held by the bank, would ho l d an unsecured status. 

The d e btors have a l so a l leged t h a t it was bad fa i th for t he 
creditor to ask the bankruptcy court to grant them an unsecured 
c l aim. However, the stat u s o f an intere s t a s secured or unsecu ed 
does not change the claim wh i ch may be f iled by a creditor. It 
i s proper to indicat e b y means of a proo f of c l aim any amount 
whi ch is still owed .by . . the d e bto r t o the creditor • . Although the 
secured-unsecured statu s-wil-l .affect- the ou tcome of a bankruptcy 
p roceeding in regard to a part icu lar cred i tor, it does not a ffect 
the amount which may be cla imad by a proof of claim . 



C. Valid i ty of Notes 

Debto rs have attacked as invalid several notes whi c h are pay­
able by t he debt ors to the bank. It is important to no te he re 
tha t debtors have not specifically attacked the validity of e ither 
o f the notes that t h e bank has relied u po n in making it s proo f of 
claim . However, because the debtors allege that the bank committed 
some kind of fraud against them in the execution of these notes, 
t hey will be discussed here . The bankruptcy court found that 
t here was no fraud committed by the bank. I find t hat these f i nd ­
ings are not clearly erroneous. Thus, the debtors' arguments must 
f a il . 

First, the debtors claim that the bank is entitled to onl y 
one-half of its alleged claim and cite First Nat'l Bank of Tekamah, 
Nebraska v. Hansen, 60 B.R . 359 (D. Neb. 1982), as authority. In 
Hansen, however, the cour t found that t he creditor had failed to 
bind the wife who held the property subject to the l~en in joint­
tenancy with her husband. In the present situation, both Mary Anne 
and John Juricek have signed the notes which the bank relies on in 
maki ng its proof of claim. Both debtors are bound, and their argu­
ment fails. 

The deb tors argue that notes numbered 20709 and 21231 are 
invalid because there was no consideration given for them. Thi s 
argument is without merit. The bank advanced these f unds , and 
the debtors promised to pay. This i s sufficient. The bank's 
li abi l i t y l e dger indicate s that payments of these notes were 
properly credited on August 3, 1979 . 

The debt ors argue that they were f orced to pay note number 
2609 9 twice bec ause it was tamped "pai d" without a r eduction i n 
the amount of the note. However, the debtors produced no evidence 
of double payment , and t he bank's l iabili t y ledger shows that all 
payments and credits were properly recorded on this no t e. Payments 
of p rincipal and interest were credi ted on February 18 , 1981 , and 
March 5, 1981. 

The debtors ' next argument concerns not es numbered 261 67 , 
26339 , 2662 6, and 26614. The bankruptcy judge found that the 
b ank h ad unnecessarily delayed in crediting payments on these 
notes which resul ted in additional int erest be i ng cha r ged to the 
debt o r s. The court ordered the bank t o ame nd it s proof of claim 
making an adjustment for the improp e rly app l ied interest. The 
debtors argue that although the b ank amend e d ~t s proo f qf cl a im, 
sufficie nt credit was not g iven for overcharged interest . - They 
a rgue th at only one month , -s inte r e st on one not e was credited. 
The bank, however, has s hown that one month' s interest was reduced 
on each of the four not es . The tota l deduc ti on amounted to $ 381.25. 

Next , the debto r s argue that note number 24339 is i nva lid 
because Mary Anne Juricek's s ignature on the note wa s forged . 
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The debtors claim that the forgery of the note is evidenced by ~ 
the fact that on this note only her first initial "M " appears, 
whereas on the other notes her full first name appears. The 
bankruptcy judge ruled against the debtors on this issue. I 
cannot find that the bankruptcy judge's finding is clearly erroneous. 
The fact that Mrs. Juricek normally uses her full name is not 
convincing evidence of forgery on note 24339. 

The debtors' arguments concerning notes 30416 and 31000 
are confusing. Both parties agree that the notes have been 
paid in full. The evidence·~resented does not show any improper 
handling of these notes by the bank. Debtors argue that the 
bank's records do not show proper crediting on the date the note 
numbered 30416 was stamped •paid.• However, as the bankruptcy 
judge correctly determined, a note stamped "paid" may simply 
indicate that a new note took its place. This is the case here . 
As ind i cated on the face of note number 31000, it renewed note 
30416 . Thus, 30416 was stamped "paid." Also, the debtors' lack 
of consideration argument is without merit. Consideration existed 
on the o riginal note. On the renewal note, the bank in effect 
has extended the due date of the ori ginal note and the debtors 
have promised to pay. This is sufficient consideration. 

In regard to notes numbered 20973 and 22121, debtors argue 
that the bank has committed some kind of impropriety, evidenced 
by t h e fact that note 22121, which renews 20973, is smaller in 
amount. The bank adequately explained the difference. Payments 
had been made on 20973 and new money had been advanced for the 
purchase of 40 head of hogs. I find that the bank has given 
sufficient accounting of note numbered 20973 and the renewal 
note numbered 22121. 

Lastly,. the debtors allege that note number 21366 is not 
their note. However, the records show that the debtors accepted 
the proceeds and also repaid the note. Therefore, they cannot 
now argue that there s hould have been no liability on the note. 

~ Interest 

The debtors argue that the bank's amended proof of claim is 
invalid because it indicates that interest is accruing on the 
secured and unsecured claims. Howeve r , as the bankruptcy court 
properly de t ermined , it is allowabl e for interest to accrue on 
the bank's first secured position because the property used as 
security for such first posit ion h a s a valu e greater than the 
amount of the first l ien. See 11 u.s.c. § 506(b). The proof of 
claim filed by the bank indicates tha t the secured claim is the 
o nly claim accruing interest , no t t he unsecured claim. 



E. FmHA Loan Gu arantee 

The debtors al lege tha t i t was i mp roper for the bankru ptc y 
court to allow the b ank ' s claim because their l iabi lity h as been 
sa t isf ied by payments made by the FmHA to the bank p u rsuan t to a 
loan gua r an tee agreement . Th is is simpl y not the c a s e . Re g ard ­
le ss o f any amou nt pa i d or not paid to the b a nk on the guaran tee , 
the Ge btors r emain primari ly liabl e fo r the ir debts. I t is true 
t h at the b a nk c annot be unjus tl y enriched by recover ing fr om both 
t he FmHA and th e debt ors. However, any amounts recovered from 
the debtors will have to b e re imbursed to the FmHA if t h e FmHA 
has made p a yment. As the bankruptcy cour t p r oper l y held , the 
debtors cannot lit igate a ny sort of a third par ty c l aim. Al so , 
because this c o ncerns a th ird party, a n y let ters conce r ning t h e 
FmHA guarantee were pro perl y exc l uded as irrelevant . 

F. Re cords 

Th e d e b tors all ege t h at not all o f the records conce rni ng 
their loan oblig a t ions to the ba r~ h ave b e e n produ c e d. Howev er , 
I f i nd that al l neces sary documents have bee n produ c ed . The 
bank h as t e sti fied t h at al l reco r ds h ave been furnished to the 
debto r s, and the l edgers a nd othe r i n formation p roduced by the 
bank d ate bac to the time when the loans i nvo l ve d in this p r oo f 
of c laim were ma d e . Any o ther document at i on is irrelevant. The 
d ebt ors c a i m t h a t a note numbered 2834 0 has not been p r o duced. 
I t is clear , h owe ver , t h at this note i s not a p a r t o f t h e bank's 
p r oof of cl a im. Th e debtor s al l ege t h a t a l l o ther records mus t 
be p roduced so t h a t t hey can point out fur t her d iscr e a nc ies. 
Howeve r, with t he e xcept ion of t h e de l a y i n cred i ting certain 
payments , whi ch has al r e ady been discov e red by t he b ank ruptc y 
c o urt , the d ebtors h ave fail e d to demo nst r a te any d iscr epanci P. s 
i n t h e i r records thus f a r. 

IV. CONCLU SI ON 

The d e btors have f ai led to produce any evide nce which indi­
cates tha t amoun t s hav e been paid t oward s t he deb t wh i c h supports 
the b ank 's p roof of claim. Although t he deb t ors h ave demo nstrated 
the ir t ho r ough review of the records evidencing t he trans act ions 
ma d e with the ba nk , I cannot hold that the b a nkru ptcy court's 
finding that the re \va s no fraud on the pa rt of the bank is clearly 
e rroneous. 

The bank r uptcy c ourt 's d e c is ion overruling the debtors ' 
obj ection t o t he bank's proo f o f cl aim i s a f firmed. 

Date d February 5 , 1 988. 
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