
IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF NEBRASKA 

IN TilE MATTER OF ) 
) 

MAHLOCH FARMS, INC., ) 
) 

Debtor. ) cv. 82-0-518 
) 

JERRY PRACHEIL, ) BK. 82-669 & 6 70 
) 

Appell<tnt, ) 
) 

v. ) 
) 

M.AHLOCH FARMS, INC., ) HD10RANDUM AND ORDER 
) 

Appellee. ) 
) 

This action is presently before the Court on appeal from an order 
1 

of the United States Bankruptcy Court for the District of Nebraska, entered 

on August 2, 1982. The appellant, Jerry M. Prachei l {hereafter appellant), 

appeals the bankruptcy court's order overruling his objection to the 

debtor's petition for leave to assume an executory contract and authorizing 

the debtor to assume the executory contract. The Court has heard oral 

argument, has reviewed the briefs of the respective parties and the 

authorities cited therein, and the entire record submitted on appeal, 

and concludes that the bankruptcy court's disposition of this matter 

should be affirmed. 

1. The Honorable David L. Crawford, Bankruptcy Judge, presiding. 
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The [acts are these. On March 6, 1982, appellanc a~reed to 

purchase a 266-acre tract of land owned by the debtor, Mahloch farms, Inc., 

for $413,000. The appellant has farmed this land on a crop-share basis 

i o r several ye.J.rs. The: documents evidencing the 'lgrcernent vere the Offer 

to Purchase duly signed and authorized by the appellant and the Acceptance 

of the Offer duly signed and authorized by Harvey Mahloch. The standard 

form Offer to Purchase utilized by the parties included a clause in which 

t he: nppellant agreeci to "rl ose said purchase on or before the 6th day of 
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April, 1982." TI11· - ~f'/)e lJ an t made a $6 ,000 earnest money deposit which r esulted 

in a balance or $~07,000 to be paid in cash at the time of the delivery 

of the deed. Also on ~larch 6, 1982, appellant entered into a second 

purchase agreement whereby he agreed to sell a certain tract of land 

to Marvin E. Kasl for $312,000. Mahloch Farms was not a party to this 

second agreement. 

Apparently neither the appellant nor the debtor pressed 

for closing in early April, and on April 9, 1982. the debtor filed his 

petition for relief under Chapter XI of the Bankruptcy Code. On June 25, 

1982, the debtor- in-possession filed a petition for leave to assume an 

executory contract in the bankruptcy court. The executory contract 

which the debtor so ught to assume and retain was the real estate contract 

previously referred to between the appellant and the debtor. The appellant 

f iled written objections to the debtor's petition. First, the appellant 

challenged the bankruptcy court's jurisdiction over the matter in light 

-2-



J 

( 

of No~t.tllVtrt P.i..pe.L<_nr.. Colt6bw.c;tA..ort Co. v. MaJLO.-tlton P.i..pe. U.rie Companlj, 102 

S.Ct. 2858 (198~). Appellant's second argument was that no agreement 

exi~ted because there had been no closing on April 6, 1982. Third, the 

appellant contended that the breach of the appellant-debtor contract 

frustrated the sale of a~pellant's lnnd to the third p3rty Kasl. At a 

hearing on August 2, 1982, the bankruptcy court consid~red the arguments 

of t he :-tppelL1nr :;nn debtor and found that it "'.:iS in the.: lw st interests 

of the (.· !~ta:..c.: t o .:~ssu:nc the executory contract for the sale.: o f the l3nd 

be tween the appellant and the debtor. The bankruptcy court then entered 

an order overruling appellant's objections, approving the debtor's petition 

and directing the debtor to assume such contract pursuant to 11 U. S.C. § 365 . 

Thereafter, the appellant filed this timely appeal. 
2 

Resolution of this appeal involves two issues. The Court must 

first consider whether it was proper for the bankruptcy court to construe 

the purchase agreement in question as an executory contract. Second, the 

Court ~ust cxa~inc whether it was correct for the bankruptcy court to grant 

leave to the debtor to assume and retain the contract \.:ith the appellant. 

On appeal, the bankruptcy judge's findings of fact are "entitled 

to stand unless clearly erroneous." However, with respect to the initial 

question at issue in this appeal, which is one that involved the consideration 

of a mixed question of law and fact, the clearly e r roneous rule is not 

2. The appellant also raises a jurisdictional issue based on the 
Supreme Court's holding in Nol!.th~ Pipeline which this Court finds has 
no mel'it. 

-3-
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a pplicable. 1n It t Amvtic.a.11 Bc.e.6 Paci~i.'./W, Inc.., 457 f.Supp . 313, 314 

(D . Ncb. 1~78). A broad e r scope of review must be under t ake n because 

mixed questions of fact and law cannot be approved without this Court's 

ind epend e nt dctero ination of the law. In tt e (t'VL.th, 443 F.Supp. 738, 739 

(D.Kan. 1977), elting Sta0o¢ v. J~v~, 477 F.2d 369, 372 (lOth Cir.), 

c..Vtt:.. dc.n.<..e.d, 414 U.S. 944 (1973). 

The ;!ppcllnnt c ontends th.:J.t the bankruptcy court improperly 

constru ed :h~ contract in question n s an e x rC tJ to ry c ontract subject to 

the ba nkru ptcy c od e ' s provis ions for assu;aptlon o r ::-ej c·ct i on. Appellant 

ma intains that because there wa s no closing o n April 6, 1982, and that 

the parties had agreed to close on that date, the contract ~as cancelled 

prior to the commencement of the bankruptcy pr oceedings. The bankruptcy 

court by its decision implicitly found the a greement to be an executory 

contract and the Court agrees with this determination. 

Se c tion 365 of the Code permits a b a nkruptcy trustee or debtor-

i n- possession to a ssume or reject an executory contract " s ubject to court 
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3 pprovaL" ll U .S.C. § 365. The term " e xe c u t ory contract" .is not statutorily 

defined. However, the Eighth Circuit Court of Appea ls has adopted the following 

definition o f an executory contract in the c o ntext of the Bankruptcy Act: 

'a contract under which the obligations of 
both the bankrupt and the other party to 
the contract are so unperformed that the 
failure of either to complete performance 
would constitute a material breach excusing 
the performance of the other.' V. Countryman, 
Exe.c.u.totr..y Contn11c..U -i.1t Banfvwptc.y: Pa.Jtt 1, 
57 Minn . L . Rev. 439, 460 (1973). See ~o 
V. Countryman, Exe.c.uto~y Co~c.th in 
Banknuptc.y: Pa4t 11, 58 Minn.L.Rev. 749, 
(1974). 

Notr...thwe..6.C ~lteA, Jnc.. v. K.U1tgeJL, 563 F. 2d 916, 917 (8th Cir. 1977); 

Je1tM11 v. ConU.ItC.rttai. F-i.tta.ne-<..a..e. Cotr..p., 591 F.2d 477, 481 (8th Cir. 1979) . 



1 

87 

Therefore, a contract is executory whe n the contractual obligations of 

the bankrupt and "the other contracting party remain at least partially 

and materially unperformed at bankruptcy. In l!.e. lvne.~t.<.c..a.n Ma.grte.l..tiun Co., 

488 F.2d 147 (5th Cir. 1974); In IU!.. UvU..vr!.liAa..lJle.cEc.a..t Se.~tvic.eA, In.c.., 

325 F.Supp. 890 (E.D.Pa. 1971), a66'd, 460 F.2d 524 (Jd Cir. 1972). 

Applying this definition to the facts of this case and the 

contract provisions, the Court find!~ no Prror in the bankruptcy court's 

decision that this was an ex~cucory contract. Under the agreement for the 

?urchase and sale of the land, the appellant has yet to furnish the amount 

of the purchase price above his $6,000 deposit and the debtor has yet to 

transfer title. Some perfor~nce rc~ains due on both sides. See, e.g., 

,\lc.CanttOit v. Ma.Jt.6.ton, 679 F.2d 13, 18 (3d Cir. 1982). The contract has 

not expired by its own terms, nor ~as it terminated prior to the commencement 
3 

of the bankruptcy proceedings. This is not a case ~here it can be argued 

that the debtor ~as in material breach resulting in a default when the 
4 

parties did not close on April 6, 1982. 

3. Appellant made no attempt t o formally terminate the contract other 
than filing written objections "'hen the debtor petitioned to assume the contract 
in the bankruptcy court. See I11 lte New Me.d.<.a. Tttjax, Inc.., 19 B.R 199 (Bkrtcy. 
Fla . 1982) . 

4. Since the parties were to exchange performance at the same time, the 
debtor's duty to deliver marketable title ~as a concurrent condition ~ith the 
duty of the appellant to te~dcr the balance of the payment. In order for a 
vendee to put a vendor in default, he must make a conditional tender of the 
price. Se.e Mc.Fadde.n v . W-<h:ieJt, 429 P. 2d 694 (Ariz. Ct.App. 1967). Until a 
party has at least made such an offer, however, the other party is under no 
duty to perform, and if both parties fail to make such an offer, neither 
party's failure is a breach. Restatement 2d, Contracts, § 238, p. 224. 

_ .... _ 



c. 

Neithe r party pressed for closing on April 6, 1982, and the 

Court will not infer ::hat time was of the essence in view of the conduct of 

the parties. There wns no express provision in the contract that time 

was of the essence or t.hnt the failure to perform on the closing date 

res ulted in a default. r11rther, in Vowd Gltll.i.n Co. v. P6iug, e..t a..e.., 

193 l~··h . 483, 2'27 t!.\..'.~ cl r, lQ (J97'i), thf:: :lebraska Supreme Court held 

as follows: 

In the ordinary contract for the sale of 
real estate, time is not of the essence 
unless s o provided in the agreement itself 
or is clearly manifested by the agreement 
construed in light of the surrounding 
circumstances. \.Jhere time is not of the 
essence, ~erfo'C11l<·mce l:lUSt be within a 
reasonable time. La.ngan ·.v. Thwranei., 24 
Neb. 265 , 38 N.t.J. 7S2; K.taplw. v. SlvuwgeJt, 
135 Neb. 354, 281 N.W. 612; Sc.hommeJt v. 
S~\96~rXci , 178 Neb. J40, 132 N.W.2d 345. 

Id. at 486, 227 N.W.2d a t 612. The debtor is now offering to perform 

and under the circ~~stunce s, the Court agrees with the bankruptcy court 

that there is an executory contract in existence for the debtor to assume. 

Next the Court mu~t review the propriety of the bankruptcy court's 

determination to grant leave to the debtor to assume the executory contract. 

The appellant argues that because the contract between the appellant and 

the debtor was in actuality part of a three-way transaction involving the 

appellant's sale of a different parc el of land to a third party, the 
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bankruptcy court cannot direct the debtor-1n-possession to assume the 

contract. The Court i s not persuaded by the position proffered by the 

appellant. 

The b3nkruptcy court is empowered to direct the trustee or debtor

in-possession to assume or reject an executory contract . 11 U.S.C. § 365. 

The question of whether a particular contract ought to be assumed or 

rej ected is left to the bankruptcy court based on a detennination of \.'hat 

,.;auld be bent!!.'icial to the estate. Se.e. 1-la..U:Vt o6 Stc.e.t Sh<..p Co:r.p . , 576 

F.2d 128 (8th Cir . 1978). In the instant appeal, the ba nkruptcy court 

found that assum?tion of this contract would be good for the debtor, 

and this Court cannot say that this determination is an abuse of discretion 

or cle3rly erroneous . Only the execu t ory contract bet\.:een the appellant 

and the dchtor was hefore the bankruptcy court and the Code clearly 

empowers the bankruptcy court to direct a debtor to assume a contract 

and tender performance. 

Accordingly, based on the foregoing, the Court concludes that 

the bankruptcy court's August 2, 1982, decision to overrule the appellant's 

objections and to grant the debtor's petition for leave to assume an 

executory contract must be affirmed in a l l respects . 

IT IS SO ORDERED. 

BY THE COURT: 

JUDGE, UNITED STATES DISTRICT COURT 
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