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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

THE MATTER OF }. 
) 

JERRY ANTHONY AKIN, ) CASE NO. BK85-136 
BETTY JANE AKIN, ) 

). 
DEBTORS ) 

MEMORANDUM OPINION 

This matter was heard on September 4, 1985, before Timothy 
J. Mahoney, United States Bankruptcy Judge, upon the objection 
to confirmation of plan filed by Educational Assistance Corporation. 
Mary Powers of Omaha," Nebraska, appeared on behalf of debtors and 
Jeffrey T. Sveen of Aberdeen,South Dakota, appeared on behalf of 
Educational Assistance Corporation. Paul Barnett of Aberdeen, South 
Dakota, also appeared o n behalf of Educational Assistance Corporation . 

Facts 

Debtors are individuals, husband and wife who fi l ed an origina l 
petition under Chapter 13, Title 11 of the United States Code, on 
January 22, 1985. Debtor Jerry Akin is a graduate of the National 
College of Business in Rapid City, South Dakota. During his enroll­
ment he obtained guaranteed student loans through the school and the 
objecting cred,itor is the owner or assignee of said loans . 

The creditor qualifies under §523(a)(8) as a governmental unit 
or a non-profit institution which made, insured or guaranteed the 
educational loan. The approximate amount of the debt on the date 
of the hearing, inc luding interest, is $11,431.71. 

Jerry Akin graduated in the spring of 1984 and obtained 
employment with N.C.R. as a systems analyst in June of 1984. His 
student loan then went into a grace period and he was not required 
to make any payments of interest or principal for approximately one 
year follo\'ling graduation. He filed this Chapter 13 petit io11 in 
January o f 1985, prior to the date the first 1·installment of princ ipal 
or interest was due. 

Debtors claim total assets of $3,650, all of which is exempt. 
'rotal debts are $22,7~~ including priorHy debts to tlle Int ernal 
Revenue Service and to debtors' attorrley in the ~otnl amount of 
$6,250. : Of the remaining unsec ured debts the student l oan is 
listed at approximate l y $ll,OOQ. 
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The plan proposes to pay $125 each month for a period not to 
exceed five years. The debtors' total payments to the trustee under 
the plan shall not be less than $7)500. The plan proposes to pay 
priority claims first whLch means tbat approximately $1,250 will be 
paid to unsecured creditors over the life or the plan. 

Since the date the plan was originally filed, Mr. Akin has 
received a 9% pay raise which increases his net take-home pay by 
approximately $30 per week. No change or modification to the plan 
has been proposed since the date of the pay increase. 

Mr. Akin seemed surprised by the amount of the pay raise and 
expects pay raises in the future to be a smaller percentage of his 
total pay. However, he does expect pay raises in the future and 
is apparently doing well in the job~ 

Mr. Akin and Mrs. Akin have one child of their own and two 
children of Mrs. Akin from a prior marriage, all living with them. 
Mrs . Akin receives a total child support payment of $100 per month. 
Mr. Akin makes child support payments of $200 per month to support 
two children from a previous marriage. 

Prior to going to college, Mr. Akin farmed. He sold out his 
farming operation several years ago and apparently incurred the 
Internal Revenue Service obligation as a result of a recapture of 
investment credit. The actual amount of the obligation is in dispute . 
One of the reasons that he approached an attorney concerning bank­
ruptcy was the insistence of certain unsecured creditors that he 
make payments on his obligations even though he was without immediate 
funds with which to do so. He has a cooperative obligation from 
his previous farming operation as well as an unsecured debt to a 
bank in South Dakota, an unsecured obligation to his previous 
attorneys in South Dakota and some medical bills. 

, Conclusions of Law 

Under §523(a)(8) of the Bankruptcy Code, a· student loan such as 
the one incurred by Mr . Akin cannot be discharged. However , a student 
loan can be discharged under Chapter 13 if the Chapter 13 plan meets 
all of the necessary requirements of the Code and the cases, including 
the: "e;ood faith 11 requirement. See In Re Smith, 8 B.R. 543 (Bkrcy. 
D. Ut a ll, 1981); In Re Estus, .695 F .. 2d 3ll: .. ·{8tJh Cir . , 1982). 

The creditor in this case clai.ms t'hat' since ·the student loan is 
approximately 67% of the unsecured debt and 48% of the entire debt, 
the plan is not proposed in good faitl1 . Bas~cally this good faith 
argument is that with a plan payment o~ $125 per · month and a maximum 
payment ·on unsecured debts of not 'more ·than 5% of the unsecured debt, 
once tl1e priority claim of the Internal Revenue Service'and the 
attorney fees are paid, there will . be approximately nothing paid to 
this creditor. Therefore, says the creditor, a zero payment plan 
under these circumstances is not acceptable and is not proposed in 
good faith. In addition, the creditor claims that the student loan 
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is a "long-term debt" and, therefore, is not dischargeable under 
§1322(b)(5). Finally, the creditor claims that the plan must meet 
the best interest of the creditors' test by providing the creditors 
with at least the amount they would receive ~ad the debtor filed a 
Chapter 7 bankruptcy. 

In both Smith and Estus referred to above, the courts acknowledge 
that a Chapter 13 plan could enable a debtor to obtain a discharge 
of a student loan which would not be dischargeable in a Chapter 7 
bankruptcy. The issue concerning good faith is not whether the 
Code prohibits the discharge of the student loan, but is whether 
under the circumstances of the particular debtor's financial condit i on, 
the main purpose of filing the Chapter 13 plan was to obtain the 
discharge of the student loan . The Estus court directed that the 
factors to be considered, in addition to the percentage of repayment 
to unsecured creditors are: 

(1) the amount of the proposed payments and the amount 
of the debtor's surplus; 

(2) the debtor's employment history, ability to earn and 
likelihood of future increases in income; 

(3) the probable or expected duration of the p lan; 

(4) the accuracy of the plan's statements of the debts, 
expenses and percentage repayment of unsecured debt and whether 
any inaccuracies are an attempt to mislead the court; 

(5) the extent of the preferentia l treatment between c l asses 
of creditors; 

(6) the extent to which secured claims are modified; 

(7) the type of debt sought to be discharged and whether 
any such debt is nondischargeable in Chapter 7; 

(8) the existence of special circ umstance s such as inordinate 
medical expenses; 

(9) the frequency \vith \"hich the debtor has sought rcl:tef 
under the Barll(ruptcy Reform Act; 

(10) the motivation and sincerity bf tile debtor in seekin t; 
Chapter 13 relief; and 

(11) the burden which tl112 plan's administration would pl ::1 ce 
upon the truslee. In Re Estus, 695 F.2d 311 at 317 (8th Cir. 1982). 

Re viewing tt1ese factors requires the Court to combine the factor·s 
along with the changes in the Code since the case was decided. For 
e.x;.J.mple, the fil'St facto1' to be considered is the amount of the proposed 
payrnents and tl112 ;.J.rnount of the d-=btor Is surplus. The 't'eccnt nmendrncnts 
to th12 13ankruptcy Code require that all of the debtor's disposable 
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income to be received in the three-year period beginning on the date 
that the first payment is due under the plan will be applied to make 
payments under the plan. Section l325(b)(ll(B) . Based. upon this 
factor alone, the plan cannot be confirmed. The plan does not 
propose to apply a l l disposable income during the pendency of the p l an 
to t he debts be i ng paid under the plan .. There is no statement in the 
plan that as the debtor's disposable income increases it wi l l automati­
cally be applied to the plan. Instead, the plan provides that no more 
than 5% of the unsecured debts shall be paid. For this reason,• the 
plan does not comp l y with either the Code or the Estus case require­
ments. 

Reviewing the other requirements of the Estus case, it appears 
that the debtor's employment history and ability to earn and likelihood 
of future increase in income is such that there will be increases in 
income which will be available for additional payments, The plan 
proposes to run for five years and most of the statements seem to be 
accurate, except for the income statement which does not list pro­
posed increases in income. No classes of creditors receive preferential 
treatment and no secured claims are modified. One debt which is not 
dischargeable in Chapter 1 is proposed as dischargeable under the 
plan. There seem to be no inordinate medical expenses or other 
special circumitances and the debtors have not previously sought 
re l ief under the Bankruptcy Reform Act. 

The motivation of the debtors appears to be to stop the harrass­
ment that they were receiving from other unsecured creditors and is 
not solely to eliminate the student loan. Finally, the plan's 
administration would not place an onerous burden upon the trustee. 

Although the above conclusion requires that the plan not be 
confirmed, becau se of its failure to provide for future payments 
from additional disposable income, the other objections raised by 
the creditor should be addressed at this time so that upon the 
filing of an amended pian, the matters are not again raised. 

The creditor claims that this debt is not dischargeable because 
§l328(c)(l) disallows a discharge of a debt that is provided for 
under §1322(b)(5). That section concerns the treatment of long­
term debt within a plan. It s tates that a plan may "provide for 
the curing of any default within a reasonable time and mainte:1anc·~ 
Of payme n ts Vlhile the C3.Se is pendin g on <iny unsecured cl:tj::l 0!" 

secured claim on \vhich t he l ast pp.yment. is due a.fter the date o tt 

which the final payment under the plan is due". 

The creditor claims that since the last payment un tlH~ stL:J.e·nt 
loan would be payable af ter the final dayment under the pla11, it is 
"a long-term debt" under §l322(b}(5) and is, ther·efore, not d.Lscho.rge­
ab le pursuant to § 1328 ( c} (l). 'I' he creditor is clearly wrong. ·Sect ion 
l322(b)(5) is not mandatory a11d the · Court will not require a strained 
reading of it to help the creditor obtain a result which is not 
contemplated by the Code . See In Re Smit h , 8 B .H . 5~3 at )47 
(Bkrcy. D. Utah, 1 981 ). 
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The final argument of the creditor is that the plan does not 
propose to pay to the creditor an amount equal to the amount the 
creditor would obtain if the debtor were liquidated under Chapter 1. 
Section 1325(a)(4). The argument of the creditor is that if the 
debtor were liquidated under Chapter 7, then the student loan would 
not be dischargeable and the creditor would eventually be paid the 
amount of the loan. However, the creditor is once again attempting 
to prohibit the discharge of a student loan which is permitted under 
Chapter 13 by misconstruing the meaning of §1325(a)(4). This 
argument has been presented to this Court before. Judge Crawford 
decided, in one of the early cases under the Bankruptcy Code, that 
since §1325(a)(4) speaks specifically of 11 the amount that would be 
paid" if the est~te were liquidated and the holder of a nondischarge­
able debt would be paid nothing, he rejected the theory that a 
Chapter 13 plan could not be confirmed because the creditor somehow 
received less when a debt which was nondischargeable in Chapter 7 
was actually discharged through a Chapter 13. See Matter of 
Koerperich, 5 B.R. 752 at 754 (1980}. See also In Re Yee and In Re 
Coye, 7 B.R. 747 at 759 (E.D. N.Y. 1980). 

This plan cannot be confirmed because it fails to meet the re­
quirement of.§l325(b)(l}(B). Separate order to fo llow . 

DATED : October tt:;' , 1985. 

BY THE COURT: 

Copies to: 

Mary T. Powers, Attorney, 7000 W. Center Rd., Ste. 412, Omaha, NE 68106 
Jeffrey T . Sveen, 500 Capitol Building, Aberdeen, South Dakota 57401 
Paul T. Barnett, Attorney, 500 Capitol Building, Aberdeen, South DakQta 

57401 
Ke nneth E. Shreves, Attorney, Omaha Grain Exchange l3hlf;., Orna lla, NE 6 8 10~ ,. 
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