IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA
I N THE MATTER OF
JERRY L. ANDERSON, CASE NO. BK95-81832
A
DEBTOR(S) . CH 7
Filing No. 88, 91

Plaintiff(s)
VS.

)
)
)
)
)
)
)
)
)
)
)
)
)

Def endant (s)

VEMORANDUM

Hearing was held on April 12, 1999, regarding Mdtion to
Convert to Chapter 13 by Debtor. Appearances: Richard Row and,
Debtor, and Donald Roberts, Credit Union. This menmorandum
contains findings of fact and conclusions of |aw required by
Fed. Bankr. R 7052 and Fed. R Civ. P. 52, This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b)(2)(A).

Fact ual Backaqgr ound

Thi s debtor obtained confirmation of a Chapter 13 plan in
February of 1996. The plan requires paynents over a period of
60 nont hs and proposes to pay all secured and unsecured debt in
full. Pursuant to the plan, the debtor was to pay $1, 743 each
mont h for 60 nont hs.

At the time of confirmation, the debtor owed Omha
Firefighters Credit Union over $70,000 on one |oan. That debt
was secured by a lien on a 1986 Cadillac and by a lien on
certain certificates of deposit owned by the debtor’s nother.
The plan provided that the debt would be paid in full wthout
i nterest.

The credit union did not object to the plan treatnent of the
secured debt and the plan was confirnmed. Payments have been



-2

made to the credit union by the Chapter 13 trustee and the
principal anount of the debt has now been reduced to
approxi mately $26, 900. The credit wunion has received no
interest on that claim The credit union has released sone
collateral as the principal of the secured debt was reduced.
The debtor also owed the credit union on several unsecured
notes, sonme of which were cosigned by his nother and son.

Inlate 1998, the Debtor had a conversation wth an offici al
at the credit union. The substance of the conversation is in
di spute, with the debtor claimng that he obtai ned an agreenment
from the credit union that would permt him to reduce his
mont hly paynments on the debt if he were to convert his Chapter
13 case to a Chapter 7. The credit union official testified
that no such conversation took place, although there was a
conversation about the actual amunt due and how the paynents
had been applied in the past.

I n February of 1999, the debtor did nove to convert the
Chapter 13 case to a Chapter 7 case. | mmedi ately or shortly
thereafter, the credit union brought suit against the debtor’s
nmot her on a cosigned note and against the debtor’s son on a
cosigned note. The debtor was surprised by the actions of the
credit union and filed a notion to reconvert the case to Chapter
13. That notion was resisted by the credit union.

It is the position of the credit union that there was no
agreement between the debtor and the credit union with regard to
a reduction in nmonthly paynents or with regard to anything el se
at the tinme the case was converted to Chapter 7. The credit
uni on desires that the case remain in Chapter 7 because it wll
be allowed to foreclose on its collateral and, if the principal
and accrued interest of the remaining certificate of deposit is

sufficient, it wll receive not only full paynent of the
principal on its secured claim but will also receive accruing
i nterest. In addition, one of the notes is cosigned by the

debtor’s nmother, the owner of the CD and, through appropriate
state court procedures, the remaining bal ance of the CD may be
attached to pay the full bal ance of the cosigned debt. In other
words, Chapter 7, in this case, is very good for the credit
uni on.

The Statute

The statutory provision concerning aconversion fromChapter
7 to Chapter 13 is found at 11 U. S.C. 8§ 706(a). That provision



st at es:

The debtor may convert a case under this chapter to a case
under chapter 11, 12, or 13 of this title at any tine, if
the case has not been converted under Section 1112, 1208,
or 1307 of this title.

That statutory provision limts the right of the debtor to
convert a case to Chapter 13 which has already been converted
from Chapter 13 to Chapter 7. That limtation appears to
require notice and hearing and an opportunity for interested
parties to resist the conversion.

In this case, notice was give, resistance was filed, and a
heari ng was hel d.

Decision
The nmotion of the debtor is granted. This case 1is
reconverted to Chapter 13. Whet her the original plan is

reinstated by this conversionis a question left to another day.

Di scussi on

The reason this notion is granted is because there was
obvi ously a m sunderstanding by the debtor with regard to what
his relationship with the credit union would be followi ng a
conversion to Chapter 7. There was absolutely no practica
reason for the debtor to convert to Chapter 7 and expose the
coll ateral owned by his nmother to the collection efforts of the
credit union, unless he conpletely m sunderstood his situation
with regard to the credit union.

The significance of the conversion to Chapter 7 is that the
credit union, if the Chapter 7 case remains in effect, receives

a windfall to the detrinent of the nother of the debtor. The
term“windfall” is used because, through no cause of the debtor,
the <credit wunion did not participate in the original

confirmation process and, by failing to participate, lost its
right to the paynment of interest on its secured claim Only
t hrough a m stake by the debtor can the credit union rectify its
earlier failure to conplain about its plan treatnent. By
all owi ng the reconversion to Chapter 13, both parties are pl aced
inthe same position they were in at confirmati on and before the
m sunder st andi ng occurred. The credit wunion shall not be



-4-
allowed to better its position sinply

because of a m stake by the debtor, when there is no evidence of
fraud or mani pul ati on of the bankruptcy code.

The notion is granted.

DATED: July 15, 2003
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
Donal d Roberts (15)
*Ri chard Row and (86)

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Def endant (s)

Before a United States Bankruptcy Judge for the District of

Nebr aska regarding Motion to Convert to Chapter 13 filed by the

Debtor; Objection by Omaha Firefighters Credit Union
APPEARANCES

Ri chard Row and: Debt or
Donal d Roberts: Credit Union

() Copy to Law Clerk ( ) Exhibits received
( ) NO HEARI NG HELD () W THDRAWN () SETTLED
| T IS ORDERED:
( )Under Advi senent ( )Deferred (X) Grant ed ( ) Deni ed
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:

Donal d Roberts (15)
*Ri chard Row and (86)

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



