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Ey~~::-:::::;-=~~~ This matter is be for e the Court·on appeal f rom an-oiOer of 

) 
·) Debtors. 

the Uni ted States Bankrup tcy Court fo r the Di s tri ct of N~b raska 

entered on July 3, 1985. The Bankruptcy Court found t hat the 

Fede ra l Land Bank's interest was not adequately protect ed as 

requi r ed under 11 U.S.C. S 363. The Bankr uptcy Court held that 

the debtors -in-possession should be prohibited fr om using t wo 

t racts of land t ha t serve as colla teral until they provided the 

Fede ra l Land Bank with one or more f orms of adequate prote ction as 

provided by 11 U.S.C. S 361 i n an amount equivalent to the decline 

in the va l ue of the co l lateral , or $191,805.00. 

FACTS 

The essential facts of t his appeal a re not in dispute . The 

a ppe llants (debtors) are husband and wi f e and are debtors-in­

possess i on under a Chapter 11 proceeding fi led June 19·, 1984. The 

debtors operate a grain fa rm and cattle feeding operat ion in \.Jood 

Ri ve r , Nebraska . 

On Augus t 24, 1979 , the deb t ors borrowed $5 26 , 700 . 00 fr om the 

Fede ra l Land Bank of Omaha (Bank) secur ed by a mortgage on a 160-

acre tract (Tr a c t 1). On May 19, 1980 , debtors borrowed 

$602,600 .00 from the same institution se cur ed by a mort gage on a 

s ep a r ate 300-acre tract (Tract 2). On t he da te of Bankruptcy 

fili ng the re was due to the Bank on Tract l the sum of $623 ,76 9 . . 



r 

with interest acc ruing at $235.19 per day, and on Tract 2 the sum 

~~ of $646,420.02 ~i th i nte rest ac cruing at $2 10. 17 per da y. No 

~ ay~en ts on these ~oc es have been made si nc e t~e date of fi l i ng. 

On or about January 15, 1985 , pu rsua nt to ll U. S . C. § 36 3(~) 

the 3ank filed a motion to proh ibi t debtor s from using the 
-

collateral descr i bed as Tract l and Tr act 2. The Fede r al Land 

aank did not file a request for r el i ef from t he stay pu rsuan t to 
. 

11 U.S.C. § 362. The debtors f i led a pl an and d i sc l os u re 

statement . The Bank objected to the disclosure statement . The 

Bank's obje ct i on was sustained wi th l eave t o f ile an amended 

disclosure stat ement . The Ban~ is the on l y signif icant creditor 

in t hese proceed i ngs. 

On t he date of filing , June 19 , 1984 , t he va l ue of Trac t 1 

wa s $640,200.00. The Federal Land Bank debt was $623,769 .55. On 

the date of filing t he value of Tract 2 was $510,510 .00 and the 

debt was $646 ,420 .02 . On. t he day of the hearing, t he value of 

Tract l was $524,342.00 and the value of Tract 2 was $418 ,312 .00. 

'fhe va lue of t he Federal Land Bank collc.teral dec lined f rom June;, 

1984, t o June, 1985. 

The decline in va lue of the Federal Land Bank 's interest in 

Tract 1 was $99,427.00, t he difference between the debt on date of 

filing and the land value on date of hearing. The debt on date of 

fi ling was $623,769.55 and the l and value on the date of hearing 

was $524, 342.00. 
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The Bankruptcy Court f ound that since the Federa l Land Bank 

~as undersecur ed on Tract 2 on the date of filing, th~ int~rest 

~h~ch the Fede~al Land Bank has a right t o be ?rotected was the 

dif ference be tween i ts maximum al l owable secured claim (which is 

equa l to the land value f or Tract 2 on date of filing), 

$510 ,510. 00 and the l and value on date of hearing $418 , 13 2.00. 

This de c l i ne in value is $92,368 .00 . 

The Bankruptcy Court found the total pr otectible decl ine in 

va lue fr om date of filing to be $191 , 805 . 00. The Bankruptcy Court 

foun d t ha t t he value of collateral woul d cont inue to decli ne 

duri ng the. 1985 crop year. 

Af ter a review of the facts and applicable l aw. the Cour t 

f inds the or der of t he Bankruptcy Court - should be reversed and the 

case remanded for fu rthe r proceedings. 

DISCUSSION 

The ~urpofeS of a busines s reorganization under Chapter 11 · 

a re t o "relieve the debtor of its pr epetit ion debts , to free cash 

flow to meet current ope r at ing expens es , and ultimately to permit 

the debtor 'to r es t ructure a bus i nesses' f inances so that i t may 

cont inue t o ope rat e, provide its employees with jobs , pay its 

credi tors, and product a return f or its stockholde r s .'" In re 

~ar t in , 761 F. 2d 472, 475 (8th Ci r. 1985 ) quoting In re American 

Xar iner Indust r ies, Inc. , 734 F. 2d 4 26 , 431 (9t h Cir. 1984 ) 

quot i ng H.R. Rep. No. 595 at 220, 1978 U.S. Code Cong. & Ad. News 

at 617 9 . The filing of a peti ti on in Chapter 11 "operates as an 

automatic s tay , which prevents credi t ors f r om enfor c ing their _, 
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liens against t he prope r ty of the Bankrup t cy estate and remo v ing 

collateral t hat ~ay be ess ential to the reorgan ization ?lan. l ~ 

L' . S . C . § 3 6 2 ( a ) • " In r e :-1a r t i n , 7 6 1 F • 2 d at :. 7 5. 

The Bank in t h i s instance move d fo r adeq ua t e p r otection under 

11 U.S. C. § 363 (e). Tha t s tatu t e prov i des: 

Notwi t hs ta nding any other prov i s i on of thi s 
sect ion , a t any time, on req uest of an enti ty 
that has an interest i n proper t y used, so l d , 
or leased, or proposed to be used; sold, o r 
l eased, by t he t rustee , the court shall 
pr ohibit or cond i tion such us e, sa le, or l ease 
as i s necessary to provide adequate protect ion 
of such inter est. In any hear i ng under th is 
sect i on , the t rustee has the burden of proof 
on the issue of adequa t e prot e ction. 

ll U.S.C. § 363 (e). 

In In r e Mar tin, 761 F .2d at 474, t he Eighth Circu it 

dis cussed the concept of ad equat e prot ect·ion as that t erm is us ed 

in t he Bankrup t cy Code. The Court wrot e: 

The concep t of adequate protection was 
des i gned to ' insure t hat· t he secured creditor 
recelves t he value for wh i ch he ba r gained. ' 
S. Rep. No. 989 , 95th Cong., 2d Sess . 53 , 
re~ri nted in 1978 U.S. Code Cong . & Ad. News 
57 7, 5839 (Emphasis added); see also H.R . 
Rep . No. 595, 95th Cong., 2d Sess . 339, 
re~rinted in 1978 U.S. Code Cong . & Ad . News 
59 3, 6295 . Congress explicitly stated that 
value was to be cons idered a flexib le concep t 
'to pe rmit the courts to adapt to varying 
circumstances and chan,ing modes of finan cing ' 
and t hat such matters [to be ) left to case­
by-case i nte rpretation and devel opmen t . ' H.R. 
Rep. No. 595 at 339, 1978 U.S. Code Cong . & 
Ad. News at 6295 ; see also S. Rep. News No . 
989 at 54, 1978 U.S. Code Cong . & Ad. News a t 
5840. Becau se Congress i ntended that va lue 
was to be de termined on a case-by-case bas is, 
t ha t wh ich is des igned t o pro t ec t va lue, i.e . , 
adequate protection , must also be dete rmineo­
on a case -by-case basis, permitting the 
de btors maximum flexibility in structuri ng a 
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proposal for adequate pr otection . In re 
American !'1ariner Indus tries, In c., /J4 F. ld 
~ 2 ~. ~ 35 (9~h Cir . 19 8~ ) . 

Id . at 474. 

In dete rmining t he k ind and quantity of adequate protection 

to be a fford ed the Bank , t he Court must be mindful that the Ba nk 

sought adequate protec t i on under ll ~.S . C. S 363, not 11 U.S .C. § . 

362 ~hi ch concerns gran t ing relief from the automati c stay i n 

orde r t o effect foreclosure. 

Section 363 is most often used to provide adequate protect ion 

f or the use of cash collateral , inventory or personal property, 

not real property. Section 362 generally is used to provide 

a dequa te protection for a creditor's interest i n real prope rty . 

Secti on 363 functions to protect a credi tor's interest t hat 

may be i mpaired t hrough the ~ [emphasis added] of the 

collateral. See 11 U. S. C. S 363. ~~ ~. In re Bermac , 445 

F. 2d 367 ( 3d Cir. · 1971); In re Yale Expr es·s Systems, Inc., 384 

F.2d 990 ( 2d Ci r. 1967); H.R. Rep. No . 95-595, at 339-340, 1978 

u .s . Code Cong. & Ad . News 629 o; S. Rep. SS- 989, l97o u. s. Code 

Cong . & Ad . News 5840 (cone pt exposed in In re Bermac and I n re 

Yale Expres s Systems , Inc. cod i fi ed i n Ba nkrupt cy Code). I t is 

Section 362 that pr otects the creditor from damage incurred by the 

s tay pr eventing the creditor f r om f orec l os ing on the collatera l. 

11 u.s. c. SS 361 {1) and 362 . 

The evidence presented to the Bankrupt cy Court focused on the 

diminution of value due to econom ic ci rcumstances as oppos~d to 

any de ter i oration caused by use. No cases have been found that 
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allo~ a credit or to proceed under section 363(e) for adequate --
{ ;>rotection for di minution of the value of real property collat e r a l 
\ 

due t~ economic circums tances as opposed t o protection for t he us e 

of-t he property. This is not t he proper use of ll U.S.C. § 

363(e). The use by the debtors, i.e., cultivation of the land, 

resulted in lit tle, if any, ident if i able loss. - The decline in 

value was caus ed by economic fac to r s during the imposition of the 

11 U.S.C. § 362 s tay. 11 U. S.C. § 361(1) c l early delineat es t hat 

adequate protecti on must be offe red to the ex tent that the " s tay" 

under Section 362 af fects va l ue. As a practical mat ter, to 

determine t hat a creditor is entitled to adequate pro t ection under 

Section 36 3 for the use of land in an amount equ i valent to the 

economic depreciation of the land va lues f rom the time of fi li ng 

the petition to the date of t he hea ring in Ba nkrup t cy Court woul d 

most often paralyze the effort to r eorganize . as i n th i s cas e . 

Therefore, the Bank in order t o prote ct it& interest in the. land · 

shoul d have proceeded under 11 U.S.C. S 362. 1 

Accordingl y, 

IT IS ORDERED t ha t t he order of the Bankruptcy Court should 

be and hereby is r eversed a nd the case is remanded for furthe r 

pr oceedings consistent wi th this opinion. 

DATED this 5ti"w day of ~ . 1986. 
:r~ne 

1 See In re Br iggs Transporta tion Co., 780 F.2d 1339 (8th Cir. 
1985) (recent dis cu ss ion of concep t of adequate protection and the 
concept 0f the benefit of the bar ga in). 
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BY THE COURT: 

--,/ . 
("' - ~ , :: :. ·. ':::::> ..:":.------

c. A.R LE.~ BEA!i, CH IEF JUDGE­
UNITED STATES DI STRICT COURT 

. fl~' .t~--- ;_ .· .. : .. 

:; ·: , :. · , 
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