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IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

} 
) 

J AMES H. KALLHOFF, ) CASE NO. BK87-447 
) 

DEBTOR ) A87-139 
) 

J ANE R. KALLHOFF and ) 
JOHN J . RESPEL IERS , ) Chapter_ 7 

, ._ . ). ,_ 
_ _... - - ·Plaint i ff ) 

) 
vs. ) 

) 
JAMES H. KALLHOFF, ) 

) 
Defendan t ) 

, 

MEMORANDUM OP INION 

Befo re a United Sta tes Bankrup tcy Judg e f or the Di s trict o f 
Nebraska regarding Discha r g e a b il ity of Attorney Fee s Awarded i n 
Dissolu tion Decree. 

APPEARANCES 

ames Stumpf , Attor ney for Debtor/De f e nd ant , Sui te 20 0, 10 70 7 
Paci fic Street, Omaha, NE 68 114 

Thomas Ha r mo n, At t o rne y f or Pla int i ff , 6 03 5 Binney Street , Box 
4519, Omaha , NE 68104 

Fac ts 

The marriage o f Plaintif f and Defendant was di ssolved 
followi ng a trial to t he State Dist ri c t Court Judge. By wr·t t en 
De cree the t rial judge a ward e d c ustody o f a minor child, chi l d 
s upport, a l imony, divided prope rty and debt s and awarded Plaintiff 
attorney f ees . Debtor t hen fi led Chapt e r 7 bankruptcy . The wi fe 
fi led thi s a d versary pr oceed ing al leging the award of attorney 
fees was nondi s cha r geab le . 

The part i es stipulated to t he f acts and included a copy of 
t h e Decree. I does not s pecif ically state the i ntent of the 
j udge regarding the award of at t orney f ees. The Decree is divided 
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into seve r al paragraph s with the custod y , chi l d support , a limony, 
d i v is i o n of p r operty a nd debts l isted i n t hat sequence, nd then 
the awa rd o f f ees and costs. 

The Decree does not set out s pecific findin gs conce r ni ng t he 
wife's fi nanc ial needs. 

Conc lusions of Law a nd Discussion 

Reluctantly, th i s Cour t concludes tha t the at t o rney f ee awa r d 
is discharg e d. This Court does not have suff icient informat ion 
about t he income o r expenses of the pa rties; the value o f asse ts 
distributed t o t h e parties; the amount of the debt s a ssumed by the 
parties--to e nab l e a fa~tual f inding t h t an awarD of $50 0 
" toward~' a-t torne-y fees i s i rr -the forl'ff -o f s upport and / ther efore, 
nond isc ha rgea ble per 11 U.S.C. § 523( a)( 5 ). I n general , t he award 
o f such fee s is f or the purpose of supporting t h e spouse i n 
litigation inc ludi ng t he divorce. Stra na t han v. Stowell , 1 5 B.R. 
223, 226 - 22 7 ( Bkrtcy . Neb . 1981 ). However, in each ca se a f actual 
determination must b made. In re Williams, 703 F. 2d 10 5 5, 1 05 7 
( 8th Cir . 1983). Here the dec is i on of the State Distric t Judge is 
ambiguous. Ru le 4005 of the Bankr uptcy Rules of Procedure require 
Pl ainti ~f to pr ove the elements conc erning nond ischa rgeability . 
Pla inti ff has no t me t the burden , whe ther i t be by " c lear and 
convincing ev i dence" o r by a "preponderance o f the ev idence." 

Separa te Journal En t ry shal l b e e nte red. 

DATED: Marc h 16, 1988. 

BY THE COURT: 


