I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
STEVEN & DEBORAH CONLEY, CASE NO. BK93-81059

DEBTOR A93- 8183

JAMES B. WLLIAMS, JR, and

VIRG NIA M WLLI AMS,

CH 7
Plaintiff

VS.

STEVEN & DEBORAH CONLEY,

N N N N N N N N N N N N N N N

Def endant

VEMORANDUM

Hearing was held on Decenber 10 and 11, 1996, on the
adversary conpl aint. Appearances: James MVay for the
plaintiffs and David Crawford and Dani el Wnkel for the
def endants. This menorandum contains findings of fact and
conclusions of |law required by Fed. Bankr. R 7052 and Fed. R
Civ. P. 52. This is a core proceeding as defined by 28 U. S.C.
8§ 157(b)(2)(1).

Backgr ound

In 1981, the plaintiffs, James and Virginia WIIliamns,
hired the debtor/defendant, Steven Conley, to design an earth
shel ter honme. Conley designed the home, but the plaintiffs
did not have it built at that tine.

The plaintiffs contacted Conley again in June or July
1991, showed himthe old plans and di scussed nodifications
they wanted. Rather than building an earth shelter hone, the
plaintiffs wanted a burned hone. Conley revised the plans,
and those plans becane the basis of the hone that was built.

The parties also discussed additional services that
Conl ey could provide. Janmes WIllians wanted to hire himto
oversee the building of the house. Conley told himthat it
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woul d be $45 per hour and that he could only do it on the weekends.

Subsequently, Conley called WIllianms and said that he
would like to build the house hinself. He submtted a
proposal for phase one of the project, which consisted of
cl osing the house up and perform ng work on the exterior of
t he house. On August 23, 1991, the plaintiffs entered into a
contract with ConArch, Inc. for the building of the house.
ConArch was a corporation fornmed by Steven Conley and his then
wi fe Deborah for the purpose of building the house, though it
was actually formed on August 30, 1991, after the contract had
been si gned.

The contract was a fixed price contract, and the original
cost of phase one before subsequent change orders was
$106, 171. There were three subsequent change orders, and
t hese changes raised the total price of phase one to $115, 435.
Al t hough there was no conpletion date set in the contract,
Conley initially told the plaintiffs that phase one woul d be
conpl eted by January 1, 1992.

For a variety of reasons including a blizzard at the end
of October 1991 and a 38% increase in the price of |unber
during the period of Decenmber 1991 to March 1992, the project
was both del ayed and over budget. |In Decenber 1991, Janes
WIllianms realized that phase one would not be conpleted by
January 1, 1992, and asked Conley if he was in financial
troubl e because he was so far behind. Conley did not say that
he had any financial trouble.

In March 1992, phase one of the project was still not
conpl eted. However, the parties began discussing a proposal
for phase two of the project. Phase two related to the
interior of the home. The parties eventually entered into an
agreenment on or about July 6, 1992 for phase two. That
contract was also a fixed price contract for a total of
$93, 556. 00. \When the parties entered into the agreenment for
phase two, phase one still had not been conpl eted.

On April 15, 1992, Conley presented the plaintiffs with a
statenent of account for phase one. This docunent provided a
conparison of various categories of proposed expenses in the
contract with the anount actually spent in those categories to
date. Conley represented that the project was within the bid
price and did not indicate that he would raise the price or
propose a change in price. However, five of the categories
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showed that the ampbunt actually spent exceeded the contract
proposal for those categories indicating that they were over
budget .

A second statenent of account was presented to the
plaintiffs in Septenmber 1992. |In the docunent, Conley
represented that the anmpunts in eight of the categories showed
that the anmobunt actually spent exceeded the contract proposals
for phase one and two for those categories indicating that
t hey were over budget.

In the first week of October 1992, James WIIians
received a phone call fromone of Conley’s workers indicating
that they had been paid for work, but the checks had bounced.
I n addition, he received a tel ephone call from one of the
suppliers regarding paynments that were due for goods provided
to Conley. At that tinme, WIllianms term nated Conley.

At the time WIllianms term nated Conley, the plaintiffs
had paid Conley $159,500 under both contracts and had paid
$16, 372. 42 to three subcontractors directly for a total
di sbursenment of $175,878.00. The total contract obligation of
the plaintiffs under both contracts was $211, 914. 00. Conl ey
had expended $217,420.06 on the project (overhead and general
busi ness expenditures) at the tinme of term nation. Conley
testified that he knew he had incurred nore cost than he woul d
be able to collect fromthe plaintiffs, but stated that he
t hought he could obtain a |oan for any anmpbunts he woul d be
required to further expend and woul d have conpl eted the
pr oj ect .

On June 25, 1993, Steven and Deborah Conley filed a
petition for relief under Chapter 7. The plaintiffs filed a
conplaint to determ ne the dischargeability of a debt on
Sept enber 27, 1993 agai nst both debtors. The plaintiffs
all eged that they were danmaged in the amount of $80, 000, and
t hat the debt should be deenmed nondi schargeable. They all eged
that the debt is nondischargeable under 11 U.S.C. § 523(a)(2),
(4), and (6).

Atrial on the plaintiffs’ conplaint as to
di schargeability, not the amount of any damages, was held on
Decenmber 10 and 11, 1996. At trial, this court sustained a
notion to dism ss Deborah Conley as a party. Follow ng the
trial, in their post-trial brief, the plaintiffs have conceded
that 11 U. S.C. § 523(a)(6) is inapplicable.
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Deci si on

Any debt owi ng from Steven Conley to the plaintiffs as a
result of the phase one and phase two contracts and the

att enpt

by Conley to construct a house for the plaintiffs

di schar geabl e.

Di scussi on

Section 523(a)(2)

i s

The plaintiffs first allege that the debt owed to them
from Conl ey is nondi schargeabl e pursuant to 8§ 523(a)(2).
section provides:

(a) A discharge under section 727 . . . of this
title does not discharge an individual debtor
from any debt --

(2) for noney, property, services, or an
extension, renewal, or refinancing of credit, to
t he extent obtained by --

(A) false pretenses, a false
representation, or actual fraud .

(B) use of a statenent in witing --
(i) that is materially false;

(ii1) respecting the debtor’s or an
insider’s financial condition;

(ii1) on which the creditor to whom
the debtor is liable for such noney,
property, services, or credit
reasonably relied; and

(iv) that the debtor caused to be nade
or published with intent to deceive.

11 U.S.C. § 523(a)(2). Janes WIllians admtted on cross-
exam nati on that Conley never gave them a docunment in witing

That
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regarding his financial condition, and therefore §
523(a)(2)(B) is inapplicable.

To succeed in a 8 523(a)(2)(A) claim the creditor nust
prove the followi ng elenents: (1) that the debtor made fal se
representation; (2) that at the tine nmade, the debtor knew
themto be false; (3) that the representati ons were nade with
the intention and purpose of deceiving the creditor; (4) that
the creditor justifiably relied on the representations; and
(5) that the creditor sustained the alleged injury as a
proxi mate result of the representati ons having been nade.

See, Field v. Mns,

__us __, 116 S. C. 437, 133 L. Ed. 2d 351 (1995);
Caspers v. Van Horne (In re Van Horne), 823 F.2d 1285, 1287
(8th Cir. 1987). The creditor bears the burden of proof on
the issue, and nust prove each elenment of the claimby a
preponderance of the evidence. Gogan v. Garner, 498 U S.
279, 111 S. Ct. 654, 112 L. Ed. 2d 755 (1991). “[A]lny

evi dence presented nust be viewed consistent with the
congressi onal intent that exceptions to discharge be narrowy
construed against the creditor and |iberally against the
debtor, thus effectuating the fresh start policy of the Code.”
Caspers, 823 F.2d at 1287.

After a review of the evidence, it is apparent that the
plaintiffs have failed to nmeet their burden of proof as to
each of the five necessary elenents under 8 523(a)(2). It is
uncl ear what representations were nade which formthe basis of
the plaintiffs’ cause of action. There do not appear to have
been any fal se representati ons made by Conley to the
plaintiffs to induce theminto signing the contracts for
ei t her phase one or phase two. The accountings presented to
the plaintiffs showed that Conl ey was over budget, but that,
in and of itself, is not fraudul ent conduct. None of the
requests for periodic paynents made by Conley are in any way
fraudulent. The fact that phase one was nonths behind
schedule is not a fraudul ent m srepresent-ation.

In fact, it appears that all of the funds that were
advanced to Conley by the plaintiffs were put into the project
in some manner. Although the plaintiffs my not have |iked
some of the things on which he utilized project funds, i.e.

di nner neetings with subcontractors, they had entered into a
fixed price contract, and Conley was certainly entitled to
spend the noney advanced to himin the manner in which he

t hought woul d be best for the project. While Conley was not a
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conpetent contractor, and while his business and accounting
practices may have been shoddy, there is no evidence of fraud
or an intent to deceive. Conl ey certainly may have been in
breach of the phase one and phase two contracts for the nmany
del ays, but a breach of contract is not, standing al one,
fraud.

As there is no evidence of a false representation, no
evidence of an intent to deceive, no evidence of reliance on
the part of the plaintiffs, 11 U.S.C. 8§ 523(a)(2) does not bar
the discharge of the debt alleged to be owed to the plaintiffs
from Conl ey.

1. Section 523(a)(4)

The plaintiffs next allege that the debt owed to them by
Conl ey is nondi schargeabl e pursuant to 11 U.S.C. 8§ 523(a)(4).
That section provides in part:

(a) A discharge under section 727 . . . of this

title does not discharge an individual debtor
from any debt --

(4) for fraud or defalcation wile acting in a
fiduciary capacity, enbezzlenment, or |arceny .

A. Fi duci ary Duty

The Eighth Circuit has held that the term “fiduciary”
applies only to trustees of express trusts, unless a statute
or other rule of state |law creates a fiduciary status.

Barcl ays American/Business Credit v. Long (lLn re Long), 774
F.2d 875, 878 (8th Cir. 1985). In Nebraska, the relationship
bet ween a contractor and an owner of property does not create
a trust. See, Devaney v. Dloogoff (ILn re Dl oogoff), 600 F.2d
166 (8th Cir. 1979). Accordingly, Conley was not acting in a
fiduciary capacity vis-a-vis the plaintiffs.

B. Enbezz| enent

Enmbezzl ement is the fraudul ent appropriation of property
of another by a person to whom such property has been
entrusted or into whose hands it has lawfully come. Rech v.
Burgess (ln re Burgess), 106 B.R 612, 621 (Bankr. D. Neb.
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1989). “Three elenents nust be present to support a finding
of enbezzlenment: (1) property of another was entrusted to the
debtor; (2) the debtor appropriated the property for a use

ot her than that for which it was entrusted; and (3) the
circunstances indicate fraud.” |1d.

In this case, no property of the plaintiffs was entrusted
to Conley. Conley was, rather, paid according to a contract.
Once the noney was paid to Conley, it was no | onger the
plaintiffs’ property, and thus was not entrusted to Conl ey.
Accordi ngly, Conley did not enbezzle any property fromthe
plaintiffs.

C. Larceny

The plaintiffs have admtted in their post trial brief
that Conley did not commt |arceny.

[11. Concl usi on

Neither 11 U.S.C. 8§ 523(a)(2) nor 8 523(a)(4) are
applicable to the facts of this case. Accordingly, any debt
owed by Conley to the plaintiffs as a result of the
construction of their house and the phase one and phase two
contracts is dischargeable.

Separate journal entry to be fil ed.
DATED: May 6, 1997
BY THE COURT:
/[s/ Tinothy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
MCVAY, JAMES B. 697-1794

Copies mailed by the Court to:
David Crawford, 1106 Ironwood Ct., Bell evue, NE
68005
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |isted above) if required by rule or statute.
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DEBTOR( S)

CH 7
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VS. JOURNAL ENTRY

STEVEN & DEBORAH CONLEY,

DATE: May 6, 1997
HEARI NG DATE: Decenber
10 & 11, 1996

)
)
)
)
)
JAMES B. WLLIAMS, JR, and )
)
)
)
)
)
)

Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Conpl aint.

APPEARANCES

David Crawford and Dani el W nkel, Attorneys for defendants
Janmes McVay, Attorney for plaintiffs

| T 1S ORDERED:

The debt owed by debtor to plaintiffs is di schargeable.
See nmenorandum entered this date.

BY THE COURT:
/s/ Tinothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
MCVAY, JAMES B. 697- 1794

Copies mailed by the Court to:
David Crawford, 1106 Ironwood Ct., Bellevue, NE
68005 United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



