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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

HOWARD D. WI TTMUSS and 
rnLDRED L. vJITTMUSS, 

DEBTORS 

MEMORANDUM OPINION 

CASE NO. 3 KE S-2366 

This matter c ame o n for hearing on August 26, 1986, on ~~e 

filing of an involunt a r y p e tition in ba n kruptcy a ga inst the 
debtors, Howard D. Wi ttmus s a nd Mi ldred L. Wittmuss, by the 3a~k 
of Sterling, Nebraska, and upon a nswe r of the debtors. Appear:ng 
on b e half of the Ba nk of Sterling wa s James Powers of McGrat~ , 
North, O'Malley & Kra t z, P.C ., Omaha, Nebraska. Appea ri ng c~ 
be half of the d e btors wa s Do u g la s DeLair of Linco ln, ~eorask a . 

Findings o f Fact 

Petitioner , Bank o f S t e rl i n g, (th e "Bank'') , is a creditor of 
the debtors with a claim of a pr inc ipal sum o f $2 2 1 ,631.09 with 
accrued interes t of $19, 72 1.8 5 . On October 15, 1 985 , the Ba:ik 
filed an involuntary petition in ba nkruptcy u nder Chapter 7 c,f 
Titl e 11 of the United States Co de against the d ebtors. Th e Ban k 
was the only petitioner. The debtors filed a n answe r generally 
de nying the allega tions contained in the pe tit ion and alleg i ng 
affirmatively tha t the debtor had more than 1 2 credito rs as o: the 
date of the fil i ng of the petition . A stipula tion was e ntere d 
into by the parties with regard t o all of t he facts i n the case. 

Issue 

Are secured creditors to be c ounted when d e termini n g the 
number of c r editors fo r the purpose of filing an involunta ry 
petition in bank ruptcy? 

Decision 

Secured cre ditor s , if they are holders of cl a ims , are to be 
counted when determining the number of creditors for the pur?os ~ 
of fi ling a n involunt a ry peti tion in ba nk r uptcy . Since the 
parties have s tipulated that the d btors have more than 12 
c r editors wh e n s ecure d c r e d ito r s are inc lude d, an involun ta~y 
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pe tlli u ll \11 Ut~ IIkr u p l c y dycdii~:l ll 1121ll wuuiJ tl'Lj lin: ll1e1 t t h t! 

pc titiun hL? fil e d by three e r e<.. ito r s . Th e p e tition .:~ go i n s l.:_ ttte 
de b tor:;, lt ;lving bc~ e n fi l •~d ll y o n ly c n e tJCti tl. o ner , is dl ~;r n i ~ ; ::;cd . 

Conc l us ion s of La w 

1 1 U. S.C . §303 provide s as f ollows i n pe rti n0 n t pa r t: 

"(b) An inv o l unt a r y c a s e aga inst a 
person i s commenc e d by t h e f i ling wi t h the 
Ba n k ru ptcy Co urt o f a pet i tion und e r Chapter 7 
o r 11 o f this title--

" (1) by t h ree or mo re e ntities, 
each o f wh ich is e ithe r a holde r of a 
claim a ga i n s t such pe rson t h a t i s no t 
c ont inge n t as lo li abil i ty o'r t h e s u b j ect 
o f a bona fide d i sput e , or an i ndent u re 
trus t e e re p r e sent i ng s u c h u ho l der , if 
s ch c l aims ag g r e g te a t l eas t $ 5,000 
more t h an t he value o f a ny li en on 
property o f the d e b to r sec ur i ng s u c h 
claims h e l d by the h o lders o f s uch 
cl a im s ; 

" ( 2) if t h e r e a re fewer t han 1 2 
s u ch h o l d ers , exc ludi ng a n y e mpl o yee o r 
i n s i der of s u c h person and a ny transfe r e e 
o f a t rans fer that i s v o i da b l e under 
§54 4, 545, 5 4 7 , 5 48, 549 , or 7 24 ( a ) of 
this tit le , b y one or more of s uch 
h o lders that hold i n the agg r e ga t e a t 
l east $5, 00 0 of such claims ;" 

A readi n g of the statute ind i cates no deli nea tion betwe e n 
un secu red a nd s e cur ed c reditor s . I n fact, the statu t e r efers only 
to " en t i ti es" , eac h of wh i ch i s either a h o lde r o f a cl a im against 
s uch p e rson . . or an indentur e t rustee representi n g s uch a 
h o l der , " " Cla im" i s a right to pa yment, whethe r or not such 
r ight to payme nt has been reduced t o judgme n t , h a s b e en 
liquida t e d , is f i x e d, c o nt ingent, matur ed , u nma t u red , d i s p ute d , 

ndi s put e d , secur e d o r un s ecu r e d. 1 Norton Ba n kr . L a nd Prac 
§9.0 4 . The sta tute spe cifical ly e x cludes claims that are 
c ontingent as to liabi l i y o r a re the s u b j e ct o f a bona fide 
di s p u t e . I t furthe r s pecifies that in the case o f one pet i tion e r , 
the claim o f t h e hol d e r mus t b e at l e as t $ 5 , 0 00 more t ha n t he 
va lue of any li e n on the prope rty. 

Although the Ba nk i n the i n s tant c a se mee ts the crite r i o n for 
the amoun t of the c la i m, it ca nnot act as sol e petitioner bec~use 
there are, as s tipula t ed by th e parties , more tha n 12 "ho lders o f 
cl a ims .' ' Thi s Co ur t is no t convince d by the Ba nk 's arg umen ts 
regardi ng l eg i s lat i ve histo r y and a surposed in t ent t o keep th e 
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"secured creditor 's e xce ption" from the earlier Act . Thi s Court 
is also unconvi n c e d that the fra mers of the Code intende d a nythi ng 
other than that which i s c l ear l y sta t ed. There are mor e than 12 
holders of claims in thi s ca s e. I f three of them mee t the 
criteria of §303, they may file involuntary petitions against :he 
debt ors. The Bank by itself may not. 

Although it is not necessary to reach the issue of mis joi nd er 
of the parties , this Court wishes t o point o ut tha t a joint 
involuntary petition may not be fi led agai~st a debtor and spo J se, 
as §302 of the Code p e rm i ts on ly v o luntary cases to b e jointly 
filed. Credi tor s wishing to fi le involuntary ca s e s agains t a 
debtor and s pouse mu s t allege and prove that g r ounds for rel i e : 
exist against t he r espective debtor s. See 2 Co ller on Bankrup~ cy 
§303 .0 7 (15th Ed. 1 986). 

Separate journal e n t ry sustaining de btors' motion to d is~ ~s s 
s hal l be e nte r ed. 

DATED: December 23, 1986. 

BY THE COURT: 

Copies mailed to: 

James Powers ,- Attorney , Suite 11 00, One Central Park Plaza , a .a ha , 
NE 68102 

Douglas DeLa i r, Attorney, Lincoln Ba n k East Bldg . , 69 45 A St., 
Lincoln, NE 68510 


