
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTR I CT OF NEBRASKA 

IN THE MATTER OF 

HARLAN GARBER , CASE NO. BK8 5- 19 33 

DEBTOR 

MEMORANDUM OPI NION 

Thi s mat t er came on f or he a ring on October 1 6 , 1 986, on the 
debto r 's motion to avoid lien. Appear i ng on behal f of t he debtors 
was J ohn Ha hn of Jef f rey, Hahn & Hemme rli ng, o f Linco l n, Nebraska. 
Appe aring o n behalf of t he creditor , Ce ntral Ba nk of Central City, 
Ne braska, was Ri chard Va nderheiden of Phares, Torpin , Vande rheiden 
and Me~ne r o f Cent r a l City, Ne braska. 

Find ings o f Fac t 

The debtor, Harlan Garb e rs, a f a r me r , f i led a pet ition for 
relief und e r Chapter 11 o f the Ba nkruptcy Code on August 26 , 1985 . 
The debtor l a t e r c onverted s aid petit i on to a Chapte r 7 p r oceed ing 
on Jul y 14, 1986 . On October 23 , 198 5, t he deb t or completed and 
s igned his bank r uptcy s c hed u l es. On Sche d ul e B-4, Mr. Garbers 
c la imed "automobi les, truc ks, f arm e qu ipment a nd g r a i n b ins ( 6 
months suppo rt ) " in a c cordanc e wi th Nebraska Rev i sed Statu t e §25 -
1 55 6 ( Re issue 1984). The creditor Centr al Bank ( t he " Ba n k ") d i d 
not o b j e ct to t he exemption . 

On October 25, 1 98 5 , the Bank f i l ed a mot ion fo r re lief f r om 
the s tay as to some of tne d e btor 's personal proper t y. Attached 
to the mo tio n for reli e f was a copy of a fi nancing statement 
executed b y t he debto r and delivered to the Bank which f inanci ng 
statement grante d t he Bank a secur i t y interest in all equi pment 
owned b y t he debtor . Al so a tta ched to t h e mo t i on was a part i al 
listing of the major pieces of e qu ipment s e cured by t he fina ncing 
sta t e men t . Abs ent f rom the list wa s a 1 97 2 Ford Model 800 truck , 
which truck is the sub ject matter of the d ebtor's mot ion t o avoid 
lien . 

On November 14, 1985, the deb tor cons nted to reli f fr o m the 
sta y, and o n November 20, 1985 , re lief f rom t he stay wa s gra nted . 
On November 21, 1985 , t he Bank fil ed an af fidav i t co tai ni ng an 
a pprai sa l of the debt or's f arm equipment , which appra i sa l di d l'st 
t he 19 72 Ford Mode l 8 00 t r uck. On February 27 , 1 98 6, t h Ba nk 
notif ied t he debtor of its i nt e nt ion t o sel l th e truck, a nd on 
March 5th and a ga in o n Ma r c h 20 t h, ~9 8 5, the de btor i nfo rm d the 
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i33 ~ of hi.s be li ef t ha t t l' Bank diu not ha ve a )erf c ted security 
inte res t in the truck, and he-(::. nd r e tur n f the t r uck t o hi:.1 . 

On April 11, 19 8 6 , the 83 n k sold t h e said truck at a ?ri v~te 

sale wit h not ice to the d -:=b t or for the s um of 58,5 0 5. The 
Nebraska Certificate of T i t le tot e 1972 Ford Mode l 800 tr u k 
con ta ined no ref e renc e to any lien o r s ecu ~ity in t erest of th~ 
Bank . 

Issues 

1. Did t he Ban k ha ve a perfec ted s ecuri ty i nterest i n the 
1972 Fo r d Model 800 truck and thereby a lien whi c h may not be 
avoided? 

2. If the Ba nk' all eged l ien may be a a i ded, may t he d ebtor 
claim t he proceeds f rom the truck a s exempt under § 2 5-1 556 o f the 
Nebraska Rev ised t atutes {Re issue 1 984)? 

Decision 

The Bank d id no t comp l y wit h t h e r e qu irements o f §6 0- 1 1 0 
e braska Revi sed Statutes Re i s sue 198 4 ) f or perfe c t i g a secu r ity 

interes t in a mot 1 r vehicl e b y not i ng t h e secur ity in terest on t e 
Cert ifi c ate of TiLl e. Th ref o re, the Bank did no t h ave a 
p e r f e cted security i nter ~s t in t he truck a d its alleg ed lien m y 
be avoid d . Th e p roceed3 of t h e sal e o f the truck are t h e 
property of t he bankrupt2y e state and mus t be pai d over to the 
t rustee. An ev identiar} he a ri ng wi l b e held to determine t h e 
amount of the proceed s wh ich the debtor may cla i m as exempt u nde r 
§ 2 5 -1556 Nebra~ka Revise d Statutes (Re i ssue 198 4). 

Con c l usions of Law 

Sectio n 6 - 110 Ne braska Revised Statutes ( Re is sue 1984) 
states in p a t as follow s : 

The provis i ons o f Ar ticle 9, Un iform 
Commercial Cod e , s .. all neve r be construed to 
apply t o or to permit or r equ ire t he deposit, 
filing or other r ecord whatsoever of a 
security agreement, c onveyance i ntended to 
opera t e as a mortgage, t r ust r e ceipt, 
condi tional s ales cont r act, o r similar 
instrumen t , or any c opy of the same c ove r ing a 
moto r vehicl e . An :· mo rtgage , c onveyance 
intended to operat~ a s a securi ty ag eement a s 
provided by Article 9, Un iform Comme r cia l 
Code, t r u s t r ec ipt, c o nd itiona l s a l es 
contra ct or other simi la r instrume nt cover i ng 
a motor vehi c le, if s u e i nst r u me n t is 
accompani ed by a de live ry of s u h 
manuf acturer' s or i mporter 's c rt if icate and 
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fo ll ow· ol h ·:· dCl u .-'11 ,) n i..l --o n t ln ucd t.oss es s i on o f 
s am e by the h ldc r o f Sui d ill stru;:,c- n t or , in 
the Cu SC uf c1 C 'r tl f i cat e of " i t lc , i f u 
notut i o n of s a ;ne has been m cl c b y t he Co un t y 
Cle rk on t ~ 1 c face the r eof, s hu l l tc v c:ll i l u s 
a gain s t t he creditor s o f t h e deb t o r, wh e the r 
ar~ed with process o r no t. Subj ec t t o 
t he f o reg oing, all li e ns , s e cur i ty ag r eement s 
and enc u~bra nce s, not ed u pon a Cer tifi c a te of 
T1t l e, shal l ta k e p r ior ity a ccord i ng to the 
ord er o f t i me in which t he s ame a r e not e d 
t here o n by t h e County Cl e rk. 

The exi s t ence of t he finan c ing state men t c o ver ing al f~ r ~ 
e quipment and t he d e btor's c onsen t to the l i f t i ng o f the s t a y 
~o t wit h sta~d i ng, t h e f ac t remai n s tha t the truck in quest i on i s _ 
mot or vehi cl e and t ha t § 60- 11 0 requ i r s t hat a secu r i t y i ~ teres t 
· n a motor veh i c le having a Cert if ic te of Tit l e be noted o n t~ a : 
Ce r t ificate of Ti tle in o rde r t o be per fec ted. Th e Bank ' s 
financing sta temen t, wheth er it l i s t e d the tr u c k o r not , w s ~ot 
s u ffic i e n t to pe rfect a secu r i ty i n te r e s t i n t h e t r u ck . I n 
Cushma n Sa l e s & Serv i c e of Ne braska, Inc . , v s. t-1ui rhe a d, 201 ~:c b . 

4 9 5 , 26 8 ~. W.2d 44 0 (1978 ), t he Nebra s k a Supreme Court h e l d t l;a ': 
§60 - 1 10 . e braska Rev ise d Sta tu t e s, 1 9 43, "el ' mi nate d t he pr ~t::.c-::: 
of f i ling a n d r ecordi n g c ha tte l mortgage s on mo t r vehi c l es a·~ 
s u bsti tuted t h e reco rd i ng o f sec u r i t y inte r ests u po n t he 
Certif i cate of Titl e itsel f {ci ta t ion omitte d).' ' Therefo r e, s~ ~-~ 
t he Ba n k' interes t wa s u nperfecte d , it c o uld be avoided by t he 
trus tee in b a n kru p t cy , a l ien c redi t o r f r om the d a te o f t he fi _i~ ~ 

of t h e pe t i tion. Th e Bank was no t e n tit led to sel l t he t ruck no~ 
wa s it e nt it led t o r etain t h e pr o ceeds f r o m s uch a sa l e . rocee~ ~ 
a re c ons ider e d a par t o f t he bankr uptcy estate until t his Cou r t 
c a n d e termine f r om an e v i den tiary h ea r i n g whether or no t t h e 
d ebto r ma y claim t h e t ruck or i t s proc eed s a s exemp t u n d e r §2 5-
1 5 5 6 Nebra ska Revis e d S t a t u t es {Re is sue 19 8 4). 

Bank s h a ll return t h e p r oceeds t o the t r us t ee pe nd ing final 
heari n g. 

Clerk' s off ice sha ll sche d ul e s tatu s h e a ring on the 
e v i den t ia r y issue. 

DATED: Ja nuary 9, 1 9 8 7. 

3Y THE COU RT : 

Co ies t o : 
John Ha hn , Attorney, Box 6 096, Li nco ln , E AB506 
Ri c hard V n d er hcid e n, At t orney, P . . Box 33 5 , Cen r a l Ci ty , . E 

6 8 8 26 


