UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
KEVI N & SHERYL HAAS, ) CASE NO. BKO1l-41071
)
Debt or s. ) A01- 4034
)
SHERYL HAAS, )
) CH. 7
Plaintiff, )
VS. )
)
U. S. DEPARTMENT OF EDUCATI ON, )
)
Def endant . )
MEMORANDUM

Hearing was held in Lincoln, Nebraska, on April 5, 2002, on
the adversary conplaint. Kevin Ruser, Mchele Lewon, and Paul a
Lyon appeared for the plaintiff debtor, and Ellyn Grant appeared
for United States. This menorandumcontai ns findings of fact and
conclusions of law required by Fed. R Bankr. P. 7052 and Fed.
R Civ. P. 52. This is a core proceeding as defined by 28 U S.C.
8§ 157(b)(2)(1).

Fact s

The plaintiff filed this adversary proceeding to obtain
di scharge of student | oan obligations owed to the United States
Departnment of Education. The plaintiff, Sheryl Haas, is a
forty-three year old femal e, nother of five children, two of
whomare mnors living with her and her husband in a rented farm
house near Waverly, Nebraska. She obtained a Bachel or’s Degree
i n Consumer Science and Conmunity Service fromthe University of
Nebraska, Lincoln, in 1990. To finance her -education, she
i ncurred $10, 000.00 in student |oans which are now held by the
United States Departnment of Educati on.

During her time in college and for several years thereafter,
her financial circunstances were such that she qualified for Aid
to Dependent Children and food stanps.

| mmedi ately after college, she attenpted to obtain
enpl oyment in her field but was unable to obtain a regular
payi ng j ob because, even though she had a Bachelor’s Degree in
her field, she had no experience. Therefore, she worked for the



Li ncoln Action Program as a VI STA volunteer for a year and a
half and was provided a stipend of a few hundred dollars per
nont h.

Her reliance on ADC benefits and food stanps ternminated in
March of 1993, as did her volunteer service.

In April of 1993, she gave birth to her youngest child,
Bl ake. Her husband was enployed at that tine and their famly
financial circunstances enabled them to get along without the
gover nment ai d.

I n August 1993, she was hired by Lincoln Action as a
per manent enployee, and she continues to work there. She
supervi ses the distribution of food baskets to needy peopl e and
oversees a nunber of other projects initiated by her enpl oyer.
VWhen she was first enpl oyed, her hourly rate was between $6 and
$7 per hour. Now, it is $11.28 per hour. Historically, she has
received a 1 to 2%rai se per year and a cost-of-living increase

of approximately 1% per year. In the future, she anticipates
continuing to receive the cost-of-living increase, but, because
there is a cap on pay grades, she soon will earn the top anount
in her pay scale and will receive no further raises.

Al t hough she does have a Bachel or’s Degree, she does not
have either the skills or the education to nove i nto nanagenment
at her place of enploynent. Because of that, she wll not
receive pronotions which would permit her to nove into another
pay grade and, once again, receive annual raises.

As of the trial date, the famly incone includes the pay of
Sheryl Haas at $11.28 per hour for forty hours per week, or a
gross annual inconme of $23,462.40. M. Haas receives Soci al
Security disability payments in the amunt of $1,075.00 per
nonth or $12,900.00 per year. The fam |y unit receives $569. 00
per nonth fromthe Social Security Adm nistration for their son,
because of his dependent status as a child of M. Haas. The
child s portion of the disability paynents equal s $6, 828. 00 per
year .

The total fam |y revenue, on an annual basis, is $43, 190. 40.

Ms. Haas has net inconme of $480.00 per pay period and she
gets paid twenty-six tinmes per year, for a total net income of
$12, 480.00. The deductions from her gross income include al
state and federal taxes and health insurance, including dental.
Addi ng her net income to the Social Security disability paynents
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recei ved by her husband and her son | eaves a net fam ly incone
of $32,208.00 per year, or $2,684.00 per nonth.

The nonthly fam |y expenses as shown on Governnment Exhi bit
54, Answers to Interrogatories, including all expenses listed in
the Answer to Interrogatory Nunber 6, but excluding the health
and dental expenses, total $2,857.00 per nonth. Cbviously, such
amount exceeds the nonthly net incone of the famly unit.

The ol dest child living in the hone is nowfifteen and she
will shortly turn sixteen and obtain her driver’s license. The
car insurance nmonthly paynents will undoubtedly increase from
the $80.00 currently being paid. The children, now nine and
al nrost sixteen, wll continue to have school and extra-
curricular activity expenses, clothing expenses, and food
expenses, all of which will increase during the next few years.

It is apparently the position of the defendant Departnent
that sone of the listed expenses are inaccurate or excessive.
However, no specific item zed expense for a famly of four
appears outrageous, egregious, or even out of [ine. As
menti oned above, the expenses will not decrease as the children
get older, and car insurance costs, health insurance costs and
ot her non-control |l abl e expenses will nost |likely increase on an
annual basi s.

Prior to the bankruptcy being filed, the Departnent was
garni shing the wages of Ms. Haas and, since 1995, has received
nore than $9,000.00 from such garni shments. The bankruptcy was
filed because the famly unit could not neet all of its nmonthly
obligations and the garnishnents added to the financi al
di stress.

The Departnment seens to take the position that because Ms.
Haas has never requested forbearance through the adm nistrative
process available to student |oan borrowers, she should not be
given the opportunity to discharge the student |oan debt in
bankruptcy. Instead, it apparently is the position of the
Departnent that she should now be sent back to the Departnment to
request forbearance and a possible discharge on an
adm ni strative basis.

The amount that a debtor voluntarily or involuntarily pays
on a student |oan, and the adm nistrative status of the | oan,
whet her forbearance has been requested or not, are factua
matters that the court is required to consider when determ ning
whet her a requirenment of paynment of sone or all of a student
loan will put an undue hardship upon a debtor or a debtor’s
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dependents. In this case, consideration of both of those factors
accrues to the benefit of the debtor, rather than to the
Departnment. The actual student | oan debt, when it first becane
due and payable, was $10,000.00. The principal of the student
| oan debt now, as shown by Governnent Exhibit 51, is $10, 987. 00.
I n other words, the Departnment, or its assignors, have received
nore than $9, 000.00 fromthe debtor, an amount al nost equal to
the principal amount of the original notes, and yet the debtor
still owes the full anount of the principal and nmore than
$2,000.00 in interest, for a total of $13,645.13. She obviously
has made significant paynents, albeit involuntarily.

Wth regard to her failure to request adm nistrative relief,
the debtor testified that she had insufficient income fromthe
very beginning of this process to enable her to make regul ar
paynments on a student |oan, no matter how | ow t he paynents were
made by sonme type of admnistrative relief. Therefore,
requesting such relief seened to be a fruitless exercise.

The history of her financial circunstances supports her
position. She graduated from coll ege and was unable to obtain a
job wthout spending a year and a half in a volunteer,
gover nment - supported, position. She then obtained enpl oynent for
whi ch she was trained, but at a relatively |ow hourly rate. She
has al ways worked and supported the famly unit. She has two
children at home and a disabled husband. The famly wunit
receives governnment assistance through the Social Security
Adm ni stration in addition to her regular nonthly earnings. Tax
returns are in evidence and they do not indicate any excessive
wi t hhol ding resulting in an annual bonanza with regard to tax
refunds. She has no noney in the bank, in savings or checking,
at the end of the nonth. Not all of the bills get paid on a
nmont hly basis. In other words, no matter how hard this famly
unit tries, and how nmuch work it does, and how nmuch noney the
governnment provides to the household unit in the formof Soci al
Security paynents, the famly unit cannot afford to pay any nore
on the student l|loans than the famly unit has already been
required to pay, without putting an undue hardship on the debtor
and the debtor’s dependents.

Law
A debt or seeki ng di scharge of an educati onal | oan debt bears
t he burden of proving that repaynent of those | oans woul d i npose
an undue hardshi p on her and her dependents. Maschka v. Nebraska
Hi gher Educ. Loan Programs (In re Maschka), 89 B.R 816, 818
(Bankr. D. Neb. 1988).
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“Undue hardshi p” is not defined in the Bankruptcy Code, so
courts have devised their own nethods of determ ni ng whet her an
undue hardship exists. In the Eighth Circuit, the “totality of
the circunstances” test is used. Andresen v. Nebraska Student
Loan Program 1Inc. (In re Andresen), 232 B.R 127, 139 (B. A P.
8th Cir. 1999) (citing Andrews v. South Dakota Student Loan
Assistance Corp. (In re Andrews), 661 F.2d 702 (8'" Cir. 1981)).
Andrews requires “a totality of the circunmstances inquiry wth
special attention to the debtor’s current and future financi al
resources, the debtor’s necessary reasonable |iving expenses for
the debtor and the debtor’'s dependents, and any other
circunmstances unique to the particular bankruptcy case.”
Andresen, 232 B.R at 140.

No one factor alone is dispositive of the undue hardship
guestion, but each applicable factor should be considered as
part of the totality of the circunstances. Relevant factors
i ncl ude:

(1) Total incapacity now and in the future to pay
one’ s debts for reasons not within the control of the
debt or.

(2) Whether the debtor has made a good-faith effort to
negoti ate a defernent or forbearance of paynment.

(3) Whether the hardship will be long-term

(4) Whether the debtor has made paynents on the
student | oan.

(5) Whether there is permanent or long-termdisability
of the debtor.

(6) The ability of the debtor to obtain gainful
enpl oynment in the area of study.

(7) Whether the debtor has made a good-faith effort to
maxi m ze income and mnimze expenses.

(8) Whether the dom nant purpose of the bankruptcy
petition was to discharge the student | oan.

(9) The ratio of the student loan to the total
i ndebt edness.

Morgan v. United States (Iln re Morgan), 247 B.R 776, 782

-5-



(Bankr. E.D. Ark. 2000) (quoting D Ettore v. DeVry lInst. of
Tech. (In re D Ettore), 106 B.R 715, 718 (Bankr. M D. Fla.
1989) (citations omtted)).

Deci si on

Excepting the student | oan obligations from di scharge w |
result in an wundue hardship to the debtor and debtor’s
dependents. The student | oan debts are discharged. A separate
judgnment shall be entered in favor of the debtor/plaintiff and
agai nst the United States Departnment of Educati on.

DATED: April 9, 2002
BY THE COURT:
/[s/ Tinmpthy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
United States Trustee
Kevin Ruser, Atty., Civil Clinical Law Program University
of Nebraska Col | ege of Law, Lincoln, NE 68583-0902
Ellyn Grant, Asst. U. S. Attorney, 487 Federal Buil ding, 100
Centenni al Mall North, Lincoln, NE 68508

Movant (*) is responsible for giving notice of this journal entry to all other
parties not |listed above if required by rule or statute.
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