I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

BRUCE DEAN KNAPP and
JOY LYNNE KNAPP, CASE NO. BK98- 82956

A99- 8031
DEBTOR( S) .

CH 7

)

)

)

)

)

)
GREATER OMAHA FEDERAL )
CREDI T UNI ON, )
Plaintiff(s), )

VS. )
)

)

)

)

)

BRUCE DEAN KNAPP and
JOY LYNNE KNAPP,

Def endant (s) .

VEMORANDUM

Hearing was held on November 3, 199, on the adversary
conpl aint. Appearances: Howard Duncan for the debtors and
John J. Jolley for the plaintiff. This menorandum contai ns
findings of fact and conclusions of |aw required by Fed.
Bankr. R 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b)(2)(I).

Backagr ound

Debtors filed a joint Chapter 7 petition on Novenmber 23,
1998. Plaintiff, G eater Omha Federal Credit Union, tinely
filed this adversary proceedi ng agai nst both debtors
requesting a determ nati on of nondi schargeability on a debt of
$11, 515.87 plus accruing interest fromand after Novenber 17,
1998. Plaintiff asserts that the debt is nondi schargeabl e for
two reasons. First, the debt represents noney and a renewal
of credit obtained by the use of a statenent in witing that
is mterially false, and that concerns the debtors’ financial
condition, on which the plaintiff reasonably relied and which
the debtors made with the intent to deceive. See 11 U S.C. 8§
523(a)(2)(B). Second, the plaintiff asserts that the
obl i gati on shoul d be nondi schargeabl e under 11 U.S.C. 8§
523(a)(6) for willful and malicious injury caused to the
plaintiff’'s collateral. The defendants deny all the
substantive all egations and request costs and attorney fees
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under 11 U.S.C. 8§ 523(d) on the theory that the position of
the plaintiff is not substantially justified.

The Facts

Thi s di spute concerns a | oan obtained by the defendants
on, or about, Novenber 10, 1997. The defendants owned a 1992
GMC pi ckup which was the subject of a prior personal | oan
from and a security agreenent in favor of the plaintiff. In
Novenmber of 1997, defendant Bruce Knapp, who was in the
whol esal e and retail tire sal es business, needed additional
funds for business purposes. He approached the plaintiff
about obtaining a business | oan but was inforned that the
plaintiff did not make | oans for business purposes. However,
the plaintiff was willing to provide himw th an additi onal
$4, 000. 00 of new nmoney by rewriting the original personal |oan
agreenent and taking a new security interest in the vehicle.

An enpl oyee of the plaintiff prepared the | oan
application by filling in the names and addresses of the
parties, the defendants’ enploynent status and their incone,
whi ch was apparently provided by the defendants. No debts are
shown on the application, except that a $472.00 nonthly
payment on the defendants’ hone is shown. A question on the
| oan application was “Are you a co-sSigner or guarantor on any
| oan?” The word “No” was circled.

M. Knapp picked up the |oan application and had Ms.
Knapp sign it at honme. The security docunents were al so
signed. The plaintiff apparently obtained a credit report,
approved the | oan and advanced the $4,000.00 i n new noney.

At the time that the | oan application was signed by the
def endants, they were guarantors of a business |oan from
anot her financial institution. Therefore, the |oan
application was incorrect because it stated that they were not
guar antors of any other | oan.

Al t hough the | oan application does not |ist any personal
or business debts, one or both of the defendants had incurred
debts on behalf of M. Knapp’s business prior to the date of
this | oan application. M. Knapp testified and this court
finds that enpl oyees of the plaintiff were aware of his
busi ness operation, had declined to |loan him funds for the
busi ness, and had infornmed himthat they were not concerned
about business debt, although they were concerned about
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personal debt. He, therefore, did not |ist any business debt
on the | oan application.

At trial, when Ms. Knapp was asked whet her she had a
personal guaranty on sone of the business debt, she admtted
t hat she had signed such a guaranty prior to signing the | oan
application. However, even though she had signed the | oan
application, and perhaps had read it prior to signing it, she
was not aware of the significance of the question concerning a
guarantor as it was stated on the | oan application.

The credit report, which apparently is always obtained
prior to approving a loan, is not a part of this record.
However, it is, according to the testinmony of plaintiff’s
enpl oyees, a mandatory part of the | oan process. Since the
credit report is not in evidence, it cannot be determ ned
whet her the business debt was listed on the credit report.

The | oan application stated that the current m | eage on
the 1992 vehicle was 60,000 mles. A year l|later, when the
debtors fil ed bankruptcy, the m | eage on the vehicle was
122,000 mles and the vehicle was in such poor condition that
the plaintiff, after a voluntary repossession, was able to
sell it for less than $700. 00.

It is not the practice of the plaintiff to inspect notor
vehicles prior to |oaning noney when such vehicles are
collateral. The practice is to check the “Blue Book” val ue of
the vehicle and, if the prior loan history, current | oan
application, and credit report are satisfactory, the plaintiff
| oans the retail value of the vehicle, as shown on the “Bl ue
Book.” In this case, the plaintiff had a |oan history with
t hese defendants and the defendants had al ways nmade tinely
payments. The credit report apparently showed that they had
good credit and there were no oral or witten representations
concerning the condition of or value of the vehicle nmade by
t he defendants, except for the m | eage of 60,000 which is
shown on the | oan agreenent.

The condition of the vehicle when it was surrendered to
the credit union was deplorable. The front bunper was
m ssing, the space where a radio would normally have been
found was enmpty. The tires were bad, the radi ator had been
replaced with one of an incorrect size, the body was extrenely
damaged and the interior was torn up. The plaintiff presented
no evidence that M. or Ms. Knapp caused the damage. M.
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Knapp testified that the vehicle had been used in his business
for many years. It was driven by various enployees for the
pur pose of delivering tires and other inventory to custoners.
It had, at surrender date, significant m | eage and wear and
tear, but all of it was business rel ated.

From all of the evidence presented, it appears, as a
fact, that neither defendant intentionally presented a
materially false financial statenment to the plaintiff and
there is insufficient evidence to find that, even if they had
intentionally provided materially false financial information,
that the plaintiff reasonably relied upon it. M. Knapp
adequat el y expl ained that he had previously informed enpl oyees
of the plaintiff of his business and the fact that he had
busi ness debt. Those enployees had told himthat the
plaintiff was not interested in the business or a business
debt and that all that needed to be listed was his personal
debt .

Next, Ms. Knapp provided no false information. She
signed a | oan application which had an incorrect statenent
with regard to her personal guaranty of a business debt.
However, there is absolutely no evidence that she intended to
deceive the plaintiff or that she even understood the
significance of the statenent concerning the | oan guaranty.

If the plaintiff actually obtained a credit report, as
was its normal practice, such credit report, depending upon
the detail requested, should have listed at |east one or nore
of the personal and/or business debts of the parties. That
bei ng so, the fact that no personal or business debts were
listed on the |loan application itself, should have |ed the
plaintiff’s enployees to at |east inquire concerning the
accuracy of the statenents, or |ack thereof, on the | oan
application. Therefore, there is no basis for a finding that
the plaintiff reasonably relied upon the affirmative statenent
that there were no | oan guarantees or the om ssion of any debt
on the | oan application.

There is absolutely no evidence that Ms. Knapp had
anything to do with the operation of or care for the 1992 GVWC
pi ckup. Therefore, there is no evidence upon which one could
find that any damage to the vehicle was willfully,
intentionally, or maliciously caused by Ms. Knapp.
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M. Knapp had a reasonabl e expl anati on concerning the
cause of the damage, and there is no evidence that any of the
danmage caused was done with a willful or malicious intent to
harmthe interest of the plaintiff regarding its collateral.
M. Knapp was in business and hoped to stay in business and
pay the debt secured by the vehicle. There is no evidence
t hat he had any other intent.

The Law

11 U.S.C. § 523(a)(2)(B)

In order to succeed on a claimunder 11 U S.C. 8§
523(a)(2)(B), the plaintiff nmust prove each and every el enent,
including the fact of the witing, concerning the financial
condition of the debtors, materially false information
reasonabl e reliance and intent to deceive by a preponderance
of the evidence. &ogan v. Garner, 498 U. S. 279, 286, 111
S.Ct. 656, 659, 109 L.Ed.2d 755 (1991).

The plaintiff in this case has failed to prove by a
preponderance of the evidence that plaintiff’s enpl oyees
reasonably relied on the representations of the defendants.
The plaintiff, if it conformed to usual business practice,
obtained a credit report which would have |isted all of the
def endants’ debts regardl ess of what was or was not omtted
fromthe | oan application.

Further, there is a |ack of evidence regarding the
def endants’ intent to deceive. No evidence was presented
show ng that the defendants intentionally omtted debt from
the | oan application in order to obtain the |oan funds.

11 U S.C 8§ 523(a)(6)

For the plaintiff to succeed on a claimunder 11 U. S.C. 8§
523(a)(6), the plaintiff nust prove that the debtors not only
willfully and intentionally caused an injury, but that they
intended to cause the injury that occurred to the plaintiff.
Kawaauhau v. Geiger, 521 U. S. 1153, 118 S.Ct. 31, 138 L. Ed.2d
1061 (1998). Here, the injury to the plaintiff is the |oss of
value to the collateral resulting fromthe damge to the
vehicle. Under Geiger, it is not sufficient to show that the
debtors failed to keep the vehicle in good condition or that
they negligently acted, thus damaging the vehicle. To
succeed, under Ceiger, the plaintiff must show that such
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damage was intentionally inflicted for the purpose of injuring
the property rights of the plaintiff. In this case, there is
no evidence that the defendants intentionally caused any
danmage, | et alone that they intended to injure the property
rights of the plaintiff. At nost, the defendants acted
negligently in taking care of the collateral. Negligent
behavi or, according to Geiger, is not enough to satisfy the
wi |l ful and malicious injury standard of Section 523(a)(6).

The defendants have requested a finding that the
conplaint filed in this adversary proceedi ng was not
substantially justified and that, therefore, they should be
awar ded the costs of, and reasonable attorney fees for, the
proceedi ng. Such an award will not be made in this case. The
plaintiff, although losing on the nerits, had a reasonabl e
basis for bringing the action. There was inconplete and
incorrect information on the | oan application. The vehicle
was in terrible shape, w thout any explanation having been
proffered concerning the cause of the damage. At the first
nmeeting of creditors, M. Knapp testified incorrectly with
regard to the approxi mate dates when vari ous debts were
incurred. These three itens alone, provide substanti al
justification for bringing the action.

Concl usi on

Judgnent will be entered in favor of the debtors and
their financial obligation to the plaintiff shall be
di scharged in this bankruptcy case.
Separate journal entry shall be fil ed.
DATED: Decenber 6, 1999.
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.
29 JOLLEY, JOHN JAY
Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.
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APPEARANCES
Howard Duncan, Attorney for debtors
John J. Jolley, Attorney for plaintiff

| T 1'S ORDERED:

Judgnent will be entered in favor of the debtors and
their financial obligation to the plaintiff shall be
di scharged in this bankruptcy case. See nenorandum entered
this date.
BY THE COURT:

/[s/ Tinmpthy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.
29 JOLLEY, JOHN JAY
Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



