
I N THE UN I TED STATES DISTRICT COURT 
FOR THE DISTRICT OF NE BRASKA 

IN RE : ) BK 84-1 381 
) 

FRANK AND KAREN SWARTZ, ) 
) 

Debtors. ) 
) 

GERALD E. DEVINE, et al., ) 
) 

Plaintiffs, ) 

cv 86-0-21 s - D 
- l L E 

, OIS~ICT OF NEBRASKA __M, 

) AT .. 

vs. ) 
) 

OR ER ~UG 1 2 \986 
FRANK AND KAREN SWARTZ f ) 
d/ b /a OMAHA TRUCK PLAZA , ) 

) 
Defen dant s . ) 

William L. Olson, Clerk 

---------~~~De~cy 8 - -_ Y-:.- -

Th i s matter is before the Cour t on ap peal fr om a f ina l orde r 

of t he Bankrupt cy Court f or t he Dis t ri ct of Neb raska ent ere d March 

5, 1986 . The Bankr u ptcy Court entered judgment i n this adversa ry 

proceeding in f a vor of the deb to r s- i n -possess i on , Frank and Ka re n 

Swa rtz, an ~ aga in~t t he cred i tors Ge r a ld a nd Margaret Dev ine . The 

Ban kru t cy Court held tha t t he c redi t ors h ad no cla im t o funds 

he l d by the debtors-in-possession that resulted f r om the 
• 

termina tion of the leas e . The Court, af t er a revi ew of the i ssues 

presented, fi nds that the de c ision of t e Bankru p tcy Court shoul d 

be affirmed. 

BACKGROUND 

The es se ntia l f ac ts of this case are not in dis pute . Th e 

cred ito rs leas ed a truck stop location from Omaha Truck Pl aza , 

Inc. ( Now HWH, In c .). On Decembe r 15, 198 2 , the c re dito r s so ld 

the Omaha Truck Plaza business and a ss i g ed the l eas e to t he 

de btors-in - posse s sion. PX -1 ; Tr. 6 :16 -7: 3 . In c onj un ct ion wit h 



the purchase ag reeme nt, the debt ors -in -possess ion executed bo t h a 

se curity agr eement and a financ i ng statement a nd de l i ve r ed the 

documents to t h e credito r s. PX-2 , PX- 3. The security agreement 

and finan cing s tat ement we re recor ded with the Doug las County 

Clerk and the Secretary of State of t he State of Nebraska. Tr . 

8:14-2 5; 9:21-23. The security agre ement and financ i ng stat ement 

state t ha t t he security agreement cove r s, "al l of deb tors general 

i n t angibles, now owned or here inafter acquired." PX-2; PX-3. The 

lea se was not recorded with the Regis t er of Deeds of Douglas 

Coun ty, Nebras ka. 

I n Novembe r, 1983 , the debtors- in -poss ession moved their 

place of resi den ce to Albuquerque , New Mexico . Tr. 13: 15- 25 ; 

14 :3 -9 ; 9:21-23. The deb t ors-in-possess i on als o took thei r 

busi n es s recor ds a nd key employ ee s of t he business. The deb tor s ­

in-poss ession al s o operat ed a number of othe r businesses, some in 

Nebraska and s ome ·i n ew Mexico . Tr . 23: 21 -24: 10. The chief 

ex ecutive offi ce of the debtors was l ocated i n New Mexico and t he 

debto rs-in-possession made purchas e s and pai d bi l ls from New 

Me x i co, inc luding for the Omaha busines s . Tr. 18:3- 12; 26:5-28:7. 

The debtors -in-poss ession gave t he creditors notice of the change 

in bu i ness l oca t ion . Th e part ies a g reed to an amendment to the 

pur chas e agr e eme nt provid ing t ha t a ll not ices r equi red under th e 

agreemen t should be sent to the deb tor s a t a New Mex ico a ddress. 

PX-6 . The Omah a Truck Pla za c on t inued to operate in Doug las 

County, Nebras ka , un til approx ima t e ly Decemb er, 1984. 
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The debtors-in-possession were current in thei r paymen t to 

t h ~ plaintiffs pu r s uan t to t he ir wr itten agreement un t il t he 

debtors - in - pos s essi on fil e d Chapter ll bankruptcy i n July o f 1984 . 

Thereafter, no further pa yments we re made to the creditors under 

the agreement . 

Th e debt ors- in-possess ion negoti a t ed a sett lement wi th t h e 

land lord for t he npa id lease payme t s due fo l lowi ng their fil ing 

of ba nkruptcy . The se tt lement was ma de rather than an assumption 

of the lease a nd cure of the d efaul t. The set t l e ment i nc luded a 

payme nt fr om the l andlord of approx imat e l y $100,000 . 00 to the 

debtors - i n-posse s sion as consi dera t ion of t he t e rmination of t he 

r ight s of the debto rs-in-possession t o any i nterest in the l e a s e. 

During the trial of t h i s matte r, it was the credito rs' 

p os ition t hat t he settlement and payme n t o f t h e $100 , 000. 00 shoul d 

accrue to thei r ben efit as s ecured c r ed ito rs and not to the 

b enefit of th e debtors-in- poss ession a nd /o r other credito r s . The 

credit o rs' theory was that the right to t erm i na te the lease i s an 

eq u itab le right and, therefore, shou ld be considfred a ge nera l 

i n tan gible unde r the Nebras ka Unifo rm Commer cia l Co de § 9-1 06 . 

And, as a result, they are entitled to t he termi na tion payme nt 

since th ey had a perfected securi ty in t erest in the general 

int a ng ib les . 

By contrast , the de b to r s-in-pos se s si on a r gu e d tha t t h e 

landlo r d ' s paymen t was not a gener a l i nt ang i ble a nd t ha t th e 

cred itor s fail ed to perfect t hei r i n tere s in th e lease pu r suan t 

to r e b ra ska st a tu tes c onc erning th e pe rfe c t ion of r ea l pr o per ty 
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int erests. In add i t i on , th e debtors-in- pos ses s ion con t ended tha t 

ev~n if the plainti f fs were pr ope r ly pe rfe c t ed at one time, they 

f a i led to r ema i n per fe cted by fail ing t o f ile ch e p r ope r f inanc i ng 

s tatemen ts i n the State of Me x i c o. 

DISCU SS I ON 

Under Bankrup t cy Rul e 8013, th is Court is boun d by th e 

clearly erroneou s standard in r ev iewing f ind i ngs of f ac t by t he 

Bankrup tcy Court . I n re Hunte r , 771 F. 2d 1126 (8th Cir. 1985) . 

' Findings of fac t sha ll not be set a side un less c l early errone ous, 

and due regard shall be given t o the opportunity of t he bankruptcy 

c our t t o judge the cred i bility of the witne s s es ." Bankr. Ru l e 

8 01 3. Conclus ions of law are sub j ect to de novo r eview. 

The Court doe s no t fin d the argument of the·cred i tors 

persuasive that t he t e r m " gene r a l i n tangib le " in t he financi ng 

documents signed by t he debtors- in-pos sess ion encompasses t he 

paymen t fr om the l.andlord in conside r at ion of t he defendant g i v i n g 

up any f ur ther interes t or r ight in t he real property l ease. 

The Ba nkruptcy Court wa s cor rect in r easoning t ha~ in or der 

to perfect an inte r est in a l ease it mu s t be in writing and 

prope rly recorded with the Regis ter of Deeds. Neb. Rev . Sta t. § § 

76-2 11 and 76-238 (appropria t e place to r eco r d i nterest i n l ease 

is Regi st e r of Deeds in a coun ty in wh ich t he real e stat e is 

located) . Gran d Islan d Hote l Corpo rati on v. Secon d I s l an d 

Deve lopment Co. , 191 eb. 98, 214 N.W.2d 253 (1974). Article 9 of 

t he Uniform Comme rc ia l Cod e as adopted i n Ne braska specif i cally 

pr ov ides : 
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[Arti cl e 9 doe s not apply] to the crea tion or 
trans f er of an inte r est in or a lien on real 
estate, inclu ding a lease or ren ts thereunde r. 

Neb. Rev . Stat. U.C.C. § 9- lOLf(j) . 

In this instance, t he le se was not recor de d. After the 

------

bankruptcy pe tition "''a s filed, the debtors - in-possession had the 

powers of a t ru s t ee that, in t u rn, enj oys the posit ion of a 

hypothetical l'en credi tor. 11 U.S .C. §§ 544 and 1107. An 

un r ecorded i nte r est in real property is not a l id agains t the 

hypothetical lien c r edi t or, in th is case , the debtors- ir-

possession. The Bankrup tcy Cour t d i d no t e rror i n hold ing t he 

c reditors f ai led to prope rly perfect any interest they may have 

had i n the l eas e or it s p ro ceeds. 

The cred itors argue that the t e rm " general i ntangib l e " in th e 

se curity agre eme n t and fin ncing stat ement signed by the 

defendants, encompas s es the paymen t f r om th e lessor i n 

considerati on of the c redi tors g i ving up any f urther interes t or 

r ight in t he real prope rty. Th e Cour t f i nds t hat t he Bankruptcy 

Court did n oc err i n holding tnat s uch right wa~ not a general 

intang ib le under state l aw since the Bank rup tcy Code ; not state 

law , confer red the right t o ass ume a l ea se and cure a default or 

to negotia te f or payme nt i n consideration of g ivi ng u p posses sion 

of the l ea s eho l d. ll U.S.C. § 36 5. The c red i tors f a i l ed to 

provide any persuasi ve case l aw or other author i ty for th e ir 

position. 
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In any event, as the Bankru ptcy Court noted~ assumi ng the 

f un ds a t is ue wer e subje ct to t he c re ditor s ' se c ur ity interest, 

the pe r f ection lapsed in February , 19 84. Any perfect ed s ecu rit y 

inte r e st i n gene ral intan gibles l ap s ed f our months aft e r t he 

debtors-i n-pos ses sion moved the busine ss or its e xecu t ive 

headquarte rs f r om Nebraska to New Mexico . Neb. Rev . Stat . U. C.C. 

§ 9-l03(3)( e ) (security in t eres t remains perfect e d f our mon t h s 

aft e r change of debtor' s l oca tion t o ano t her jurisdic t i on ). 

After a cons i dera t i on of the recor d, the issues rai s ed on 

appeal and t h e br iefs, the Court f i nd s t hat the decis ion of the 

Bankruptcy Cour t s hould be a f firme d . 

Accord ingly , 

IT I S OR DERE D that t he de c i s ion of the Bankrup tcy Cour t 

should be and he r eby is aff irmed. 

DATED t h i s /~day of Augus t , 1986. 

BY THE COURT: 
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C.AR EN BEAH, CHI EF JU DGE 

UNITED STATES DI STRI CT COURT 


