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This adversary proceceding was brought by plaintiffs alleying
the existence of a securily interest in certain property held by
the debtors-in-possession and requesting a turnover of that
property. ;

The matter was heard on March 5, 1986. bonald Roberts of
Lustgarten & Roberts, p.C., Omaha, Nebrasha, appeared on behalf of
the plaintiffs and Mavion Pruss of Thompson, Crounse, Picper &

Quinn, Omaha, NHebraska, appeared on behalf of the defendants Frank

Swartz and Karen Swarlz.

'

On December 15, 1982, the plaintiffs, by written agrecement,
sold their interest in the business, the personal property and a
lease, all of which was called the Omaha Truck Plaza, to
defendants, Frank and Karen Swartz. 'The sale was on an
installment basis and the sellers took a sccurity interest in the
inventory, accounts, general intangibles, cquipment and other
property used in the operalion of the business. The sellers
perfected that securily interest by the appropriate county and
state filings. . ‘

I Hovembor of 1983 the defendants moved their residoence to
the State of Hoew Meoxico and moved all of the books and recocds o
the buasiness to Uew Mexico, and thercaller paid all bills
conceriting the Onahy Prachk Plaza from Lhe How Hoexico localb ion.



The Omaha Truck Plaza continued in operation until appros-
imately December of 1984.

The defendants kept current in their payment to the
plaintiffs pursuant to their written agrecoment until defendants
filed Chapter 11 bankruptcy in July of 1984. Thereafter, no
payments were made tn Lhe plaintiffs pursuant Lo the terms of the
agreecment. . | :

The property upon which the Omaha Truck Plaza operated ils
business was located at 108th & L Street in oumaha, Nebraska. 'The
plaintiffs originally leased the property f[rom an entity knoun as
HWIl and assigned their interest in the lease to defendants.
Neither the plaintiffs nor the defendants recorded the lease nor
did they specifically refer to the lease in any security document,
including the securily aygreecmwent or the financing statements.

Defendants haut failed to pay all of the.lecase payments when
due and following Lheir bankruptcy filing, as debtors-in-
possession, rather than assuming the lease and curing the defaull,
negotiated a settlcewment with Lhe landlord. The settlement
included a payment from the landlord &f avproximately 3100,000 to
the debtors-in-posscecasion in consideration of the termination of
the rights of the dabtors-in-possession to any interest in the
lease,

a

Plaintiffs allege that the sottlement and the payment of
$100,000 should accrue bto their benefit as secured creditors and
not to the benefit of the dobtors-in-posscusion and/or other
creditors of the defendants, Plaintiff{s' Lheory is that the right
to terminate the leecs2 is an equitable righlt and therefore is a
general intangible under the liebraska Uniform Commercial Code
§9-106. Therefore, since the plaintiffs had a perfected sccurily
interest in general intangibles, they are entitled to the
termination payment.

The debtours-in-possession argues that the payment from the
landlord is not a gcuceral intangible, that plaintiffs failed to
perfect their interest in the lease pursuanl to Nebraska Statutes
concerning perfection of real property inlerests, that even if the
plaintiffs were properly perlfected at one time, lLhey failed
remain perfected by Tailing Lo file Lhe appropriate
statements in Lhe Stale ol How Mozicuo.
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The plaintif o do ool have o right to the Donds hedd by fhe

debtors-in-possesaion which vosuoll from the toepmination of Fhe
loase,
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"Lto Lhie crealion or Lransfer of an inlerest in
or a bien on o real ostate, incltuding a lease or
rent s therceundoer, "

The Hebrashka Statutes ragarding a peufecled interest in a
lease require thal Lhe lease be in writing and recorded. Hebraska
Revised Statute §76-211. The appropriate place to record such a
lease or an interest in real ceslole is the Begislor of Deods in
the county in which the real estate is located. Nebraska Revised
Statute §76-238. Auny inlerest in an unrecorded lease is void as
to all creditors and subscqyguent purchasers without notice.

The lease was nol recorded. The debtors-in-possession
following the filing of a bankruptcy petition have wmost, if not
all, of the powars of a trustee, See 11 U.S.C. §1107., A trustee,
pursuant to 11 U.S.C. §544 is in the position of a hypothetical
lien creditor, and, is therefore a third party against whom an

" unrecorded interest in real property ls not valid.

The plaintiffs, as sellers of the business, retainesd, by
agreement, certain rights. One of those rights was to retake
possession of all of the assets and the premises subject to the
lease,. if the defendants delaulted on any term of the agrecement.
In other words, if the defendants had failed to make a monthly
payment to the plaintiffs, according to the agreement the
plaintiffs could have taken action Lo repossess the personal
property and the realty. Illowever, the agrecement did nol require
or permit the plaintiffs to retake possession of the property if
the defendants failed to make the lease payments. The lease
obligation was assiqned from the plaintiffs to Lhe defendants and
the duty to make the lease payments ran from the defendants to the
landlord.

If the defendants failed to make the lease payments, but

continued to be current in their payments under the agrecment with

the plaintiffs, the plaintiffls could not have claimed the failure
to make the lease payments was a defaull giving them the right to
retake possession. In addition, if the landlord declarecd the
lease in default and looked only to the defendants, the plaintiffs
had no right to cure the lease default and further had no right to
retake possession of the premises.

Plaintiffs claim Lhat the right to terminate the lease either
prepetition or postpetiltion is a gyencral intangible and is not an
interest in real propervty. This Court does not ayree. Pre-
petition, if the delendants failed to make the lease payment and
the landlord, after giving the appropriate noltice and right to
cure contained in the leasa agreement, terminated the leasce for
cause, the plaintiffs would have had no right to cure or nogotiate
a different agreement with the landlord. The only reason that the
defendants had any pover Lo alter being in default under the terws
of the lease is that BGankruptey Code 365 grants the trusteo or

doblors-in-possession the righlt to assume an unezpired lease by
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curing a default, 1Iu this case, the deblors-in-possession
continued in posscssion of the premises after the bankrupltcy wags
filed, even thouyh the debtors were in delault. FFor some rcason,

the landlord was willing, in order to gect immediate possession ot
the premises, to pay the debtors-in-posgsession to give up any
right to assume the lcase and cure the default

This benefit, the righl to assume a lease and cure a dafault
or to negotiate for a payment in consideration of giving up
possession of Lhe loaschold, is a benefit conferred by the
Bankruptcy Code and not by the contractual arrangements belween
the plaintiffs and the defendants nor is this benefit a "general
intangible" as defined under the Uniform Commercial Codc.

Therefore, the funds reuu‘vgd by the debtors- lH—pOgn ession
from negotiating a termination of the lease are not subject Lo any
security interest claimed by the plaintiffs.

To make the record clear, in case there is any question about
the validity of the claim concerning "general intangibles
further explanation for this decision follows.

i

Assuming for the wmoment that the right to terminate the lease
is a general intangible and does preexist the filing of the
bankruptcy, the plaintiffs still cannot prevail. Th01r periected
interest in the gencral intangibles lapsed four months “fter the
defendants moved the business or its execubtive headquarters from
the State of Nebraska to the State of New Mexico. Nebraska U.C.¢
§9-103(3)(d) provides:

"A deblor shall be deemed located at his place
of business if he has one, at his chief
executive office if he has more than one place
of business, oltherwise at his residence,"

Nebraska U.C.C. §9-103(3){(e) states

'A securitly interest perfected und xr the law’
of the jurisdiction of the location of the
debtor is perfected until the expiration of
four years after a change of the debtors'
location to another jurisdiction. . . .Unlegs
perfected in the new jurisdiction before the
end of the period, it becomes unperfocted
thercafler and is deemed to have boen
unperfeclted as against a person who became a
purchaser aflor the change,”

Initially the doefondants did bHhuasiness in Omaha, Nebrasha, and

Lhe socurity inlorest uas porloclod in tebrasla. Howevor, the
dobtars moved to How MHesico and look with thom Lhe business
tecosds and Lha ey cmplayoos of the b ineos, Thoo rghia Truok
Plaze conbinued Lo operalocd o Oualie, Hoebranha, Howoever, o



debtors operated a nuwber ol businesses, some in Nebraska and sone
in New Mexico. The chiof czeculblive office of the debtors bocame
located in the Stato of tiew Mexlco. The debtors made purchasns
and paid bills from Hew Mexico even for Lhe Omaha business.

The Plaintiffs were aware that the debtors had moved to Haow
Mexico and agreed to an amendment to the purchase agrecment
providing that all noltices reoequired under the ayrecment should be
sent to the debtors at a MNew Mexico address.

No attewmpt was wade to perfeclt the interest of the plaintiffs
in the State of New Mexico. Therefore, pursuant to Nebraska
U.C.C. §9-103 any sccurity interest which had becen perfected by
the plaintiffs in the State of Nebraska lapsed four months after
the change of the deblLors' locabion to New Mexico.

This memorandum opinion constitutes the findings of fact and
conclusions of law as required by the Bankruptcy Code and Rules.

'Separate_journal entry shall follow.

¥

DATED: March 5, 1986. !

BY THE CQURT:
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T Banhr%@&cy Judge o

Copies to:

Donald A. Roberts; Attorney, 528 Continental Building, Omaha, NE
, 68102

Marion Pruss, Attorney, 200 Century Building,

11213 Davenport
Street, Omaha, NE 68154 '




UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN TUE MATTER OF
FRANK & KAREN SWARTZ, CASE NO. BK84-1381
DEBTORS A85-32

GERALD E. DEVINE, and
MARGARET J. DEVINE,

Plaintiff
vVSs.

FRANK & KAREN SWARTZ,
d/b/a OMAHA TRUCK PLAZR,

N e N N Nmr S Nl it i i et it Nt S Swa” S

Defendant

ORDER NUNC PRO TUNC

It having come to the attention of the Court that a few words
were left out of the last paragraph on page 3 of the Memorandum
Opinion entered March 5, 1986, in the above case, it is

ORDERED that the last paragraph on page 3, including the
correct language underlined, is substituted in lieu of the last
paragraph on page 3 and continuing on page 4:

Plaintiffs.claim that the right to
terminate the lease either prepetition or
postpetition is a general intangible and is
not an interest in real property. This Court
does not agree. Prepetition, if the
defendants failed to make the lease payment
and the landlerd, after giving the appropriate
notice and right to cure contained in the
lease agreement, terminated the lease for
cause, the plaintiffs would have had no right
to cure or negotiate a different agreement
with the landlord. The only reason that the
defendants had any power to negotiate a
payment from the landlord after being in
default under the terms of the lease is that
Bankruptcy Code §365 grants the trustee or
debtors-in-possession the right to assume an




unexpired lease by curing a default. In this
) case, the debtors-in-possession continued in
> o . .

possession of the premises after the

‘ bankruptcy was filed, even though the debtors
were in default. For some reason, the
landlord was willing, in order to get
immediate possession of the premises, to pay
the debtors-in-possession to give up any right
to assume the lease and cure the default.

DATED: March 13, 1986.

BY THE COURT:
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U.S. Bankriptcy Judge

Copies to each of the following:

Donald A. Roberts, Attorney, 528 Continental Building, Omaha, NE
68102 €
( >

Marion Pruss, Attorney, 200 Century Building,

11213 Davenport
Street, Omaha, NE 68154



