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'l' lti s u.uv •rs<t r y l ' u c t,• c•d ' nrJ w~ • L>ruuyl tt hy p 1ainti f t :~ <J l lL'(JLnCJ 
t l1 e ex i s tence o[ ~ s •·c ur.i_Ly Lttl crc~sl in c~r la in propP rty h lu b y 
t he debtors - i t '- po~;;,r_~ ssi ott <t n d rcq u c~t j nr:J u turnove r of thu t: 
property. 

T ile lllu t t r Wu .-, ll r~ <. ru 0 !1 lla ch 5 , l90G. !>Oil t::JJ d n b r:!rt s of 
L us lya rteu ~ Ho u Qr t s , P. C. , 0111, \ ll a, N (~ b r-J.sl', c , i.1L lJ E::.~ t':l r oJ on behulf of 
t h e plain tif f s and 1-i. tL i o n l ' r u:::;::; o f T lt f1ll l[l S O ll, Crou n s0, Picpc r f. 
Uuillll, Otll i\ lla , tJeb r.:t~ ; l~ :l , llf' (l0i.H' C~U o n uc~lt < L f ur L ite Je[ e ttd iH l U.# l·' r· n l·. 
Swartz a n d Ka r en Svl.J L lz. 

On ccent c r 15 , 1 982, tlte [>lain Uff s , l>y \·1.1:- il tcn <:t 'Jr'e !!len t, 
s o l d the ir inte r es t i11 ti t? uu s it l CS S, t it ,:~ p crs · nu l pt·opcr l y ClliU a 
1 c 01 s · , a 1 1 o f \·l l t i c It '"' d s c ;::> 1 1 e u l II c 0 111 il It a 'J' r u c k P 1 a z <1 , t o 
d f cndc:t n ts , Frut tk u1 1d 1-( ;tr e tl s ·w u rt z . 'l' ll c s, lc was on an 
instullme nt bu . i s and UH~ sc l .' r s t uok u s ccu l'l ly inte res t ill t lt2 
inventory , accou t tts, ~J (.' JII.' l' i..ll ln L~ ngibles , 0<Jttl~JIIIC t tl antl ot l te r 
pro Je rty u seu in tit '~ ('llC) ral i u rt o( t lte b usi.11t:ss . Th e sci L r s 
pe r fected t ltut S~...: CU !.- Lly inl: n:-~;l uy tlte <:t (> f:JJ.'U[!Ciul C! count y artd 
st .J t~ e f iling s . 

l l l [Ju 't...! llli ll.'l' u f l ' JI\l lit•_' tl• 'IC !I d 11 L s IIJ (JV !_'<.l ii iC ' ir t- r.• : ; id•_'!I C <: L u 
t lt c~ ;; tc.~t o f (-J, ,·._,. i'lt ' :< j ,.,_) ;J IHl 111 <)\) ( ~ t l d II r >f' t II•' l>u, J!·;~; d iH. l I"< :C (J t -tl : ; ul 
ll l " IJI L 'ill (_'l ~j t u ,,, ,.,, fL• :\ i ( ' II , .- ! lid t l t C' I I'.Jf t ('l I' · ' i· l ; t II lli ll ;.; 
c 1 !\ - I -' r I l 1 ll tj [_- Itt ! l ) IiI I I I I 'I' I 11 l • 1-. I ) I . l I d r ,-( ) II: Lit ( .' I J I ' \I r I I ' Y. i ,_ . () 1 lJ ( - " l i I Jl 1 . 
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'l'ltc 0111dlld Tr- uc l: l' laza cuttlL tt ueu lll u ;:J~ · r .:1li J11 unl: i l d!J fll 'l/ ­

itn e~Lcd y Dc cP.rnllel" of 19 £34. 

Tile dcfclld .ltd:s l:e pt c urre nt in th!.:•i r pa y1:tc 11L to t he 
pl.:1i nt i ffs pu r s u ilt l!: t o t l c ir \H. Llt c n .:l<JrC'<' III C llt u11ti l ck•fend .Jt l l~> 
fil e d Chaple t· 11 bittt k r uptc y ltl J uly o f 191.H . T l10reaf t e r , tHl 

puylliC!lt s we re 11 1:1d•' lr) Ute p L:d r lf~ i ffs pur- c; u;lnL Lo l ll _ l: cnns of tit ' ' 
ag n ;! CIIICII t • · 

The property U [JCJ!l vdt lch L\10 OliiJllu Tr ue!: P l.::~ za opcrat0.d Lls 
l> u s iness was locateu n l 1 OGll t & L S t r e e t in U1 11 alla , tJebrask.:1. 'l'h c 
plaint i ffs o riginull y l e us c d tlle proper ty frolll an e ntity k. n o ·, Jt1 o. s 
l!Wll a nd as siq ll e d t h .J.l( i n t er e st i n th e l c i1sc to d c f cndunt s. 
Neith er t he p la intiffs n or tlte d e fenda nt s n~corded the lease no r 
di d th e y spec ificall y refe r to ~lte lea s e i n an y s ecurity do u111ent , 
inc lud l ny t h e secu rity ..J <Jr · e:~ lo ent or the f ln c.:w c in<J s ta Lerue11Ls . 

Defend t:J tts h ,t d L1il (~ ll to pu y a ll of Ll!e ,lcu se pay men tc3 \l l t c n 

due and follovli ll <J Llt0 lr b .: 11krup t cy f i l iug , ilS d ebtors -i n ­
pos s e s sion , r alltc r Uw n ass u t 1i ng the l ea se u nc] cu r i ng till; d c fd u l l, 
n e g otiuted u c lt l U !II G tl l \vi.Lit Lll c l anJ lonJ. 'l'lte se tt l erl l (~ nl 

i nc l u JeJ u payu ~ ~lll: (r.c;lll Llle t onu lorJ bf ut>pro:~irnut c ly ~I OU, UUU Lr) 
t he debto r s - in-pOS ~i l' ~ ~~; ion ill COI IS i dcri1liOll o f t lte t crniflcl t i OJI O[ 
t h e r i g h t s 0 f t II c d r ~ ! ) l () r. fj - i 11 - p 0 s s e !3 s l () n l 0 il ll y i fl l c L c s l i tl t ! I c 
l e Llse. 

d 

Pl u inti f fs iJl l (' 'Jr' t-I l· t t.h t.~ :;~ltlc l :t C r tL i.lt td Ll1c• p <ty rucn t o f 
$ 10 0, 000 shou l d ace ur.: Lo l1 1'.' i r be n c~f iL CIS :, (-~ c ur ed c redi l.or: s t:Jnd 
no t t o the b e nef i t o f Lit e: udJtu r- :; -- lt t - pos s c· H ~.; i u n umJ /or. o th c~ r. 
cL·eJi to rs of t ll c dc: fctl d..J nls . r l.·Jl nt ifL_;' Li 1cu r v i s t h t tlt r..! riy it l 
to terrni na te the ·lo ~•sc:- i s ;111 CCJ1Ji. tl11Jl r: ri yl d ·n2i l ltcrefore i s u 
g e ne r al intang i b l e llll,ll'r Lh c l ie r.u s k.:1 Un · fo L111 CuniJIIGrc io l CocJ (~ 
§ 9 - 106. 'l'llerc f o ro , s ince tl! e p l c:d ntif L_, lt .-td u pr:- r fc cl cc1 s 0c urily 
i n t e r e s t i n 9 c 1 t e t· ;:d i 11 L i.lll q i b 1 c s , t lt <: y a r e c 11 L l L l c: ,J t. o t ! 1 e 
t ermi nat i o n [JuYillGtl l . 

Th e:! deblu L· s-in- pus~.>~s s i ul l a rg ues tl 1u l Llv:! p:.tyfll~llt f rotn t he 
landlord is nul u ':JC II l'L .. tl il t l ~ttl lJ i b l ~~, Lk1t [ll ttint.i f fs f ai l etJ to 
p er f e c t t h eir in l c~ rr·:> l i11 Lil r.~ l r:~;:~ :;; r ~ ptt rsu.:~ tt l~ to f'Jc u r a s.-;.il S t at u te :; 
conce rn ing ret fcct l o n of r e ed [JrOlJer ty i tlt.c r es ts , lll a t even if t l10 
p l ainti f fs w ' L· r~ p rt>i"·'r J y pr:.·r icct "'Ll tt L- Oil '.' l i !ll'··, lltf' y Lti l ed trJ 

rr_•t; ttt in pet·Ecc l ' d IJ ")' f <tili. rl'.J Lu fi.l<.' l h r:- ill'iHt) Jll·i cilt• f. jn ; t rJ cj l i <J 

s t.:.tlL'111C il LS itt Ll 1r.; Sl i ll•• u f Ih : ,l f·i •. ~ 1.icu . 

ll • 'c i ~ : iu n 

Ti l t; pL! ii iLi. f f :: 1 1<! l i<ll J\ . \ 'v" .J I i')il l· 
d \.~ I l t (_) l :.; - .i. I I - l J u ' ; :; • ~" ~ : ; i ( ' I l '· ; 1. I i ~ ·II I ( ' : .. I I I I I l. ( l\ II 

I C· t' ; <' . 

I , , ·I 'I I' , I. I II . I .• I .• 

. I ; I '! .J : 

1 , , 1 11 , · r 1 1 11, 1:; 11 , . 1 , r 1 J ~ · t 11, , 

I II ' ' I " I Ill i I I' 1[· i ( J !I ( l l I II ' ' 
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11 l U Li t ' <...:I < ' d l. i () II l J 1- l. l r.lll Sf l ·' 1.· U f .l I I j tl ( I ' I (' S I_ I I I 

0 1· ;t j j , •Jt <> It t•• , tl ('!>I:Jl o•, i iH' I t ldiiHJ il [ f'i > ~>f ' () I ­

t 1..: tl I ~; l II ( .' I ( '\Ill d (.' I . • " 

T lt e tk b r <:l ~ ; l: , t ::;l: t l u l •:.: :> t2 CJ .IU.1i ll 'J ~ ~ l'l' tr r~· ·L c.• d ittl.·rc sl 111 · l 

l cc:ts·~ r•qu.ir •..:- ll 1 ~1l . l\1 , ' ll~d ~_; , _~ IJ t' .i ll 'd r.- it·i i l' .J .:titd r .· ·-~cu n h:J . i J r• IJJ c.~ ~ ;k .. l 
Rc v isc•d S tot ut c ~)7 G-- .~1 l. 'I' ll (~ <.I [' [>IJ> [Jii de• 1)liwc L o r0cortl !.>Lw ~ l u 
l~d~c u r <lit i11l.t .'l l::;L i11 LC <II L'! >LJ Le .i :..; l ll c P•·q i !_; l c· r o( I J•.••: ll :; i r1 
the cou n t y i.1 1 \ll 1i. ·h tl1P L-<..•uL c slu lc .i s l oc ~1l· cd. t~ •b rusk i1 l ~(•v i st>d 

ta tu te §7G - 2 J 8. 1\t l y i l t l e J.: cs l it1 <111 un r t> C<J r dod l ecJsc is vo i d cJ s 
t a l l c r cu i tor:..; t11 1U ~; ul.JSC <JU L!I ll p u rcll u.sc r s '•lilhout no ti ce=. 

The l c_ se V dS t l <.J L r 0corcJc tJ . Tile L1"1Jtor s - itJ-po:..; s ss i o 1 
fo l lo·.1i n g t he f i l i11g of a b.:1nkruptc y c Li tio n lwv. !Ciosl , i f no t 
a l l, o f the pow~rs o [ a trustee, S e 11 U.S .C . §1107. A trus t ee , 
pu r s uunt t o 1 1 U.S.C. §5 •14 is j 11 Lll posill011 of a h ypo Utr-'l i cal 
lien creditor , u.nrl, j:.; tltcn.:[ o c e a tl1i ni part y ay a i ns t '.vllot:t an 
un recorded i 11tercst i n r eal pn..p er ty ls n o t v alid. 

The pl a in tif fs, <.~ :, sellers of tile u si n~s s , r e tained, by 
a gr e me n t , cc ta ' n r ig h ts . One o f tl1o"'c r if;}llt s \las to retake 
pos ·ess ion o f a l l of t lte as s e t s anu t'l1e pret•tise s subj ect Lo t he 
l e cJ e , . if t he uefc nrJ aJ t t" 'c L:.t ll l e u o tt u ny tenn of the ag r ccr•t2 n t. 
In ot he r words, i f til , <Jn f cnll.tnt:s ll a d f<tilcd to 111 t1 ke <t IIIOn lh l y 
p ayrnen t to the pl.'1 .i.t 1li f f s, according to the , g r2ellle n t the 
p laintiffs cou l d ha v e t ake i1 u c Lion to r eposse s s the e r s one1l 
propc r t~ and t il r.c<t lt- '/ · Ilowl.:' v er , the urJr0 en1e n t d id n o L r _r:Iuire 
or permit the plaintif fs to reta ke p ossessi o n o f the p r ope rt y if 
t he def e n dant s foiled to llt <ll ~ e tlte lease pily rn e nts . Tile l ease 
o liga t ion vJU.s assl ~J il 'd fcorn til e p l u.i n t· i_ffs to Ute> <lef(= n dants a n d 
t h e duty to mal:c t:lt e l eas_ i:-> - ymo nts run from t lte cJefendunt s to the 
land lord. 

If t he cJ ( I IU.:.lllt'!~ [ a iJc.'d t 11\ i:lke Lhe l (~i.1SC l:)d Y if!Cflts, out 
c on t · n ed to be cu r-rc1 1t in t h ei r p a y ttl(_' nts unde r t he u.grccment \v i th 
t ile p la in tiffs, tl te !J L<..ti nliff s cou lu 11 oL il <J V ~'-..! c.Luiwed the Llilu.re 
to tn a k e th e lease p ;lYIIl<:' l lls vJ<J.Q a d~f· ull: g i v ln<J llictn tltr-:- r ight to 
retake p o ssc=s si o tl . I 11 auu i lion, if tlt c l a nd l ord d eclurcd the 
l e as e i n defuul t ut td l ookeu only t o t he u e fenu<wts, t he pla i nt i ffs 
had n o right to cur e the l e.:1 ~e dr.!fault a nd furthe r hu.d n o rirJht l o 
r e take p o s s ession o f t l!c prc11ti s cs. 

P 1 ;::! i n t i f [ s c 1 a i 111 L It u l t !1 ' r i g I t L t o l e r 11 1 i 11 ~ L t~ L II e 1 c Ll • • c c _· tltl~ c 
pcepe tition o r postpcti t i on is a y ettc r ul in lttngi.LJ.Lc a r1 d is not Lil t 
i nter-est i n r ettl p r:opr •r: Ly. 'l 'ltj s Cou r. t. due s n ut il'JCCC. Pr -
pe t i t i o n, if l:hc cJ,~tc' ltd cJ tl l s LtilcJ t o rnu l~ c Lll c lr~.:J ~;c: p .:ty lltCnt 3 rHJ 
the l a ndlor d, a [l e t- yLv ing t· lt r..! uppr o[>t-iutc~ n <Jl:l c~ .:utd riq lt t to 
cur e c o n tained ·n l l 1·2 l.· ~:,s c~ d lJ t'C·(~IIt C IIl: , t ' J:IIt ir t.:!lcd the lL' il"'C for 
c .::t :.;c, Ll 1e p lu in L L · r ~; '-.-Jr>tt d !J ~1 V <' 11·1, n o t· i.ylll:. to c t r c o c ll' .rJulL tL r: 
t1 uitfv l·(· rt t <19 L'l:'<.' llt' 'ltl \v i l lt ll1 c~ Lt ttdlurd . Tl tl' o11 l y c·t1~;o 11 Llt. d · t. lt " 
·l· · [l.' t tdiJtt L :; ll , ll.l <tt l }' [' r >'.lr· r· l. u -:t [ l(•J" l >l 'il tq i11 r_l cf.:n.tl.t ull<l l •r Ll1e t CI' I:r:. 

('f Lite l·· · s~~ i ~; l il -1 1 l ~c~ , d·.r - ut>l r·y l'u d<' f}J b' i ' J t. d rt l· :; t. l 1 ~ L t· ''l< ,, c1-

tf, •l >l <. >1 ~;- i 11 - l 'tl : : !; P:;~; i toi l I I t•' 1· i ·1l tl l·rJ .t :_;~: ll \:1" · Il l llll<' :< l ' i l ' l• cl ! ._·<t ~; \• l> y 



c ur in g a d ef a ult. 1 11 t h i s c a se , the JeL>l ors-i n - po s ~~~~- ~;jun 
conti nued itl ;)o _, !; c ~;s ion of ti iC? pre ml:::;es u f t-e r til e b all k ru ;)l cy wa ~ 
filed, e ven tllou qh t il0 de lJt:ors Her e i n ck · [a ult: . For sr.Jr ll'~ rcil s on , 
t he l a ndl o rd wus · .. .Jil llny, i n o rde r to CJet i unnedial e p o ssession o t 
t IJ e pre 111 i s c s 1 to tJ o y t ll c c.l o lJ t o c s - i n - p o s ~ c :-; s Lon t u CJ l v e up J n y 
ri ght t o u s s u tn0 the> l cusc aml c u re t lt t) rlc~f <1u lt. 

T hi s be lie f i t, l ll rl c.Jlll lu uss uu1e a l c~ :Jse anu c ur e cl d r .~ (i!U l t. 
or to negotiate f ot· .:1 p a y ntctll lt l conb id(~ , · a t lon ot gi v i n q up 
t-JOS sc ssion o( Ll1 c ll~c~ s c_'ltuld 1 j !'> d l.>en r~f il: <.:ott Ccrrl'd by ti l': 
Ga nk t· u p tcy Code 3 !1 <.1 !lot b y t hP. c o tll r a c t u ci l ar t.<l rJ rjctnen L~; b 1J I.\ Jc~ cn 

t he 1 a ln t l f fs a11<.J L it e dc)[ rJ llLb n s nor is Ud s b r.) nef it a "qr ~ m,•r.a l 
i n t angible .. as define I Utltle r the Un iform Cotnm •rc ial Cuuc. 

'I'llerefore , tl 1c fu1111s r c cclvccJ by tile: deb tors -in - pos sessio n 
f r o m nego ti a ti ng a let: tr t i na tlo tl "o f tlt·~ le.J se a r c r1ul s u bj e ct l:o clll f 
securi t y i n te r es t cL . .d tneL1 b y the pla intiffs. 

T o mal~e the reco rd clc~ r- 1 in case there is <lil Y q ue s t i o n abo ut 
t he vuli d ity of t h e cLI.i.m concern i n g "y!,.!IICt-u.l · i ntangi bles" , 
fur the r expL111uti o n [o c t- Il i ~' <.1 r_~ cls ion foll ovJS. 

1\s s uming for L!1 0 lllO il te 11t Lllu t t he ri•.:Jl lt lo L e rm l 11al: e the l ea!'-;'2 

i s a ge n e ra l in ti'.J IICJjl ) l e ,_ lld d uc> s p r ee xi st t h e filit1g o f the 
b ank ruptcy, th e [)Liitll: j (fs still ca n11 t pt.:-eva il. The i r perfcc t~d 
intere s t in t he ge r ~<.'r: a l l n t un y i ul cs l <lpscd f ou r- mo nth s ~lf ler t i P! 
dcfendunts tuoveJ the bu s i nc s :> or i ts exe cu ti v e h e ucJ quartc r s fro111 
the Sta te of Nebrask a t o t h e Stole o f [',)ew Hcxico . Neb r aska U . C .C . 
§9- 1 03( 3 ) (d) p r ov i d e s: 

" I\ <.J c b L o t- s 11 a 11 b e J c · Ill e d l o c, ll: c d a L h .i ~; p 1 .:1 c e 
of b u sin0s~:; i f lt e h .Js o n e , ut !t is c h ie f 
e xecu tive office if he I u s mor e t hu n o ne place 
o f bu s inr~s s , oL h _rvdse a t hi s r esid e nce . 11 

Neb r·a s l~a U.C. C . ~j':J- IO J( J )( c } states 

"!\ security i n l erc t perfect ed under tile l aw 
o f t ll e j u t- i s d i c t i o t 1 o f t ll e 1 o c a t ion o [ t_ h e 
deb to r i s per f "c tcd unt il he ex pi ra ti o n of 
four y c ur s <Jf t er e1 c il u r1 y e of t h e c.l cb t ot·s' 

o c a t i o r 1 t u , t n o L It c r :i u r l s cl i c t i o 11 • • • U n l <:~ !_j s 
po r[ r.: ct t'd ir1 t: J,c t H.;\.J jurL ~;dlc t i o tl 'b0 f ore t h e 
e 11 J of t iH ~ pc Lioll , i t bc.)COIII CS u npL~r · fpct<e• cl 
t!J e ro CJ f Lu 1~ ttn J i s J t..; PIIlL~d to il ll ve b rJ n 
un p rf c l r:- <1 ~~ ~; C1 g :1 l n s · a pc !~SO II ~J h o l )ccarne CJ 

p ll (' c I l ( \ s ,-, r· i 1 r l (' ~~ t II•.: <' I I ;_1 I I 'J (' • " 

l r1 i tinlly Lilt ' r lr~ r ,; rlil.1r d:- •l!cl l"r ~ _: iti C ! _; ~: i r1 ( 'll l<t il.·1 , I'J r' hr ~~~; l~ ;~, · 11\( 1 
_,,,, ~~ " C ur · i.L:,· lli l c•rr· •: l· \ 1.1 : ; i ''' l I t •(' ( r •d iII [ Jc' l i l " <t~ ·. l ·. : l. l ltl\J !.''v' l' f- , , ,,. 

'i•• l dr , r : ; lll' l '.·r_,~ l l t 1 i ! c• ; f· 1 ~· :: i c ·, ) . 111 1. 1 II JC! k \•J ill 1 lh c•< !l tl v• IJu •;i rl c"i! i 

1 • · c_' u ' t! : : ~ 1 r 1 '. I L l 1 1 ~ I ~ 1 · ",' 1 'P 1 1 ' ! " y c ' , • : : c ,( t 1\ c • : >ll : . i 1 1, • : : ~ ; • · 1 ·! 1 , • ( 1 ' II 1 I 1 .. r · 1' 1 11< · I: 

l' Lt/ 1 c' ( J! I L L I III ~ '\ 1 1_,, "; " '1, 11 ·· ·. 1 i r 1 ( l111 .1l1 . 1 , I J1 ·1 Jr.t ::l .. 1. [ I [JI,J(•vc•r , I I I <' 
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de tors oper.:1tcd ;1 t ll llilllC! C o l bus .in · :3:~cs, s o ruc in N >I J!- .:t !'; ka ·:1n<i s rll :l" 

in Nc \v t'lox i cu . '1' 11'.' cJ,j p [ c :-: t • r: t!l: lv t ~ u fJ c e u f t.ll r-~ t l •l;lo r :; t Jr ; r · ,t : ttr: 

l o cu. t cu in tltc S li1!.() ,_,f t ' c~v r1cx l c o . 'l' ile Ll c~u Lurs HIJ U'-' pur.:cl t.:..to;•::-s 
and p aid b ill s fr 11 1 !Jc." .·/ r-1cx lro even for tho Ot:t.:..t ltu. b u si nes s . 

T he Pla i nt iffs \'</l' t~~ <l \'1<:\ r e t hat th r:> d r,btoc:; h ad !:10'/Cd to f .Jr::~ \1 
CV!c x ' cu an cJ ar3 c od l u "'' itl!IC: tl clttiC' liL tn til e put-c h <~ ;. o ;JIJ I- r:c inr~ III ­

proviJ illg tha t u. ll Ilol:l c c s r. cqu.i rcJ unde r l.:lte <..~yr:- e einent s h ou l d b t· 
.sent to the debtors a t a Ncv Me x ·co <:1 d~ r e ss. 

l~ o at l e lll p t Vltl S llliH.k! to perfect _t he i ntct:cst of the p lu.in tiff., 
in the S t ate of Ne\•1 r-·Jexi ·o. There f on~, pursuant t o Ncbr: as ka 
U • C • C • § 9 - 1 0 3 a n y s c c u r i t y i ll t e re s t \v h i c 11 h a J. b c c n iX~ r f e c t c J by 
t h e pla in tif f s i11 tl1c~ Slate of Nel>raska lap s e d f o u r mon t h s a f ter 
t he c lta n ge of the ch ! l>Lor"'' l oca t-i o n t o Ne w ~lc~xico . 

This memora ndulil o p :Lnion c o n s titutes the fi ndings of f act anJ 
c oncl u sions of l a \·J a~; r quireu by the Btl nk rup t cy Code and Hu les. 

S e p a r a tP journal e 11t r y s hall f ollm1. 

DA'l'E D : t-larch 5, l~ UG . 

!JY 'I'! IE: COU!?.'l' : 

• 

Co!:JiC s t o: 

Donald!\.. Ro lJer ts, l\. l t onte y, 5213 Contii1cntal BuilJlng , Omaha, NI:: 
6 8.1 0 2 

l'la rion Pru ss, Attor: ne y , 20 0 Century Building, 1121 3 !Ju.veuport 
Street , Omahu. , NE: 6 81 5 4 



- ----------

lJ Jl 'l'L:U TATES B l\N KRUPTC C )UR T 
F'OH 'l'JIC DIS 'l' IU CT OF NE JJIV\SiU\ 

IN Til · ti\AT'l'EH Oi·' 

F RA K & KAR · N SWARTZ, Cf E NO . 8}~8 4 -'1 381 

E BTORS A85 - 32 

ERALD E . DEV I NE , a nd 
MARGAR ET J. DEVI NE , 

P l ait ttlf f 

vs. 

F ANK & KAR 2 N SWA,TZ , 
d/b/a OMAHA TRUCI~ PL AZl , 

Def e nd · n t 

ORDER NU NC PRO TUNC 

It ha v i ng come to the a ttention o f the Court tha t a f ew words 
we r e lef t out o f the l ast p~ ragraph on pa g e 3 of t he Me, orand um 
Opi n ion e nte r e d t1a rch 5, 1 9 8 6 , in the above c se , it is 

ORDERED that the as t p ·ragr ph on pag e 3 , includ i ng the 
corre c t l a nguage u nde r li ned, i s substi t uted in l i e u o f t h e last 
paragraph o n page 3 a nd c on ti ui ng on page 4: 

Pl aintif f s . c la im tha t the righ t to 
terminate t h e lea se e ither prepet ition or 
postpetition i s a genera l in tan gi b l e a nd is 
no t an interes t i n r ea l proper ty . Th i s Court 
doe s not dgree. Pre peti tion, if t he 
def e nda n ts fa i led to make the l eas_ payment 
a n d the l a nd l ord , a ft e r gi v ing t h e appropr i ate 
no ice and rig1t to cu e c ontai n e i t he 
lease a grceme1 t , t e r mina t e d the l e a s e for 
caus e, the pl a i n tiffs would h a ve had no ri g ht 
to cure or n e gotiate a d i f f e ren agreement 
wit h the 1 nd l ord. The o nl y r easo n tha t t h e 
d e f e n ants had a n y powe r to n ·gotia te a 
pa y r!"le nt f rom t h l u ndlord after b i ng i n 
d e f a ult unde r th t erms of the l Ga se is that 
Ba nkruptcy Code § 36 5 g r ant s the trus tee or 
d e bto rs-i.n - possess ion h e right to a ss ume a n 



unexpired l e ase b y cur i ng a defau lt. In thi s 
c a se , the d eb tors-in - pos sess i o n cont i nued in 
possession o f the p r em i ses after t he 
bankruptcy was f i led, e ven though the debtor 
were in d~fau lt. For some reaso n, the 
l andl r d w s will i ng, i n order to g e t 
imme di a te ~osses sion of t he premises, to pa y 
the d e btors - in- pos s ess i on t o give up any r i ght 
t o ass u me th ~ l ease nd cure t he default . 

DATED: Ma rch 1 3, 1 9 06 . 

BY THE CO T : 

~~~~ tf.'s~arll<cy J udge . b' 

Copies to e ach o f th e fo llowing : 

Don ld A. Rob rt s, Attor neyp 528 Conti nental Bui l ding, Omaha, NE 
6 8102 

Marion Pru s s, t t orney , 20 0 Century Bu ilding, 1 1 213 Da venport 
Street , Om h a , NE 681 5 4 

I 


