
IN 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

THE MATTER OF ) 
) 

GEORGE W. ANDERSON and ) CASE NO. 
SHIRLEY M. ANDERSON, ) 

) 
DEBTORS ) 

) 

BKBl-1501 

ABl - 703 

GEORGE W. ANDERSON and ) 
SHIRLEY M. ANDERSON, ) 

) 
Plaintiffs ) 

) 
vs. ) 

) 
MONTGOMERY WARD & CO., INC., ) 

) 
Defendant ) 

Appearances: Lorin Gal vin 
5010 Dodge Street 
Omaha, Nebraska 68132 
Attorney for plaintiff 
David Latenser 
13262 Millard Ave. 
Omaha, Ne. 68137 
Attorney for defendant 

MEMORANDUM 

This case presents the issue of whether the revolving charge 
agreement utilized by Montgomery Wards & Co., Inc. ("Wards") retains 
its character as a "purchase money security interest" as to <1ll 
items purchased thereunder. 

The facts are undisputed and appear from the order on pretrial 
conference as follows: 

"1. The Court has jurisdiction of the subjC'ct 
matter of this action and of the parties. 

''2. 
organized 
Illinois, 
qut:llified 
Nebraska. 

Montgomery Ward & Co. , Inc. , is a c orpol':l t ion 
and existing under the laws of the Stat~ of 
and at all times herein material is duly 
to transact business in the State of 



"3. Montgomery Ward & Co.~ Inc., hereinafter 
referred to as Wards, is engaged in the sale of 
retail sale merchandise at department store locations 
in Omaha~ Nebraska and does business as 'Wards' or 
'montgomery Wards'. 

"L!. On or about September 10, 1980 George W. 
Anderson~ Sr. and Shirley M. Anderson, hereinafter 
referred to as debtors, entered into a revolving 
charge account agreement with Wards and were issued 
a Wards credit card. From time to time thereafter, 
debtors purchased store merchandise from Wards and 
made payments to Wards under the terms of the account 
agreement. All debits and credits on account, including 
all purchases, payments, finance charges and interest 
were set forth in a written monthly statement of account, 
mailed to debtors' current residence and received there 
each month. 

"5. The dates and amounts of all purchases made by 
debtors on sai d revo l ving charge account are as follows : 

Date DescriEtion Amount 
10-7-8_0_ freezer purchase $301.63 
l l-15-80 Misc. purchase L!0.33 
11-17-80 payment 15.00 
11-25-80 Misc. purchase 10.70 
12-10-80 Mise purchase 7.25 
12-31.-80 payment 16 . 00 
1-10-81 purcha:se T.Y & stand 386.85 

"6. The revolving charge agreement signed by 

CR 

CR 

debtors provides in part as follows: 'Except for motor 
vehicle purchases, Wards will retain a purchase money 
security interest as permitted by law in each consumer good 
purchased under this agreement until such consumer good 
together with related finance charge is paid for in ful l . 
Wards will not claim a security interest or other lien in 
any other property. Application of payments to pur chases . 
Payments will be applied first to unpaid insurance premiums, 
second to unpaid finance charge and third to purchases in the 
order of purchase.' The October 7, 1980 frec:er purchase 
was the first purchase on this account by debtops. No previou ~ 
balance existed prior to October 7, 1980. The January 10, 
1981 purchase of tv and stand w~ s the last purchase made by 
debtors on the account. No p~ymcnts or transactions of 
any l.::ind were ent.ered into by tlw parties subsequent to 
January 10, 1981 . 

"7. Sales slips signed by debtors at the time of 
purchase of merchandise set fe>rt:h the follO\>Ji ng language 
above the place for signature'. "l'l1is purchase is subject 
t o the terms of my credit .:l(T~'C' lll ~' nt \d t h you . You wil l 
retain a security ~Greem(~nt ill th.ts merclwrHiise until it 
is Paid for in full . , 



"8. The store merchandise purchased by debtors 
specifically the color tv and stand and the freezer 
are consumer goods used for household purposes. The 
value of the color tv and stand is $250.00 and the 
value of the freezer is $200.00 as of the date of this 
order. 

"9. Debtors allege the items claimed_ secured by 
Wards are needed to maintain a home for the debtors and 
their family; presently the debtors have in their possession 
all of the items claimed secured by Wards. 

"10. The freezer and tv and stand would be exempt to 
the debtors but for the claimed security interest. 11 

A determination of whether Wards retains a purchase money security 
interest in all of the items purchased is at issue in this litigation 
because of the debtor's right under 11 U.S.C. §522 to nonpurchase money, 
non-possessory security interests in items which would otherwise be 
exempt . 

The Nebraska Uniform Commercial Code §9-107 defines a 11 purchase 
money security interest" to be a security interest to the extent that 
it is ... 

"(a) taken or retained by the seller of the 
collateral to secure all or part of its price." 

A threshhold question is whether t.he· ·language ·or the revolving 
charge agreement combined with the' sales slips signed by the plaintiff 
operated to create a purchase money security interest in the items so 
purchased. I hold that they did. Each of the sales slips explained 
that the purchase was subject to the terms of the credit agreement 
with Wards and that Wards was retaining a security interest in the 
merchandise until the merchandise was paid for. 

In addition, I conclude that Wards retained a purch~se money securit 
interest in each of the items. The revolving charge agreement provides 
that Wards would retain a security interest in eacl1 of the items until 
it was paid for, the payments to Wards being applied to purchases in 
the order of purchase. The result would be that as payments were 
received, the purchase price of the items first purchased would be 
reduced, and upon payment for the item, the security in~crest would 
be released.l/ The r12sult is t~etention of the character of the original 
credit extension lv1tl1out frustl'ation of the concept of pu1·chnse mone y 
security interest as thnt is described by the Nebrn~~l.:::t Un1 form Commercia: 
Code. 

The result of the for0going is that the plaintiffs mny not avoid 
the security interest llt'ld by the defendant in the 1 t.l'tn~ llcl'c i n dispute 
since the credit transnct.1on~; are purchase money <111d, tlH:rcfore, not 
1d t h in ll U . S . C • § 5 2 2 . ~/ 



A separate order is entered in accordance with the foregoing. 

DATED: September 13, 1982. 

BY THE COURT: 

1/ For a case involving a security agreement h~ving virtually 
identical terms, see In re Staley, 22 U. C.C. 799, 426 F.Supp. 437 
(N.D. Ga. 1977). Held: Where the security interest was granted, 
by the terms of the s i ngle security agreement, in each item of 
merchandise purchased until the item had been paid and further 
provided that payments were to be applied to items in the order 
of purchase, the purchase money character of the security interest 
was retained. 

~/ Authority for an attempted combination into one contract of an 
existing purchase money obligation into a new purchase money debt is 
In Re Booker, 31 U.C.C. 285 (U.S. Bankr . Ct. N.D. Ga. 1981). Held: 
The purchase money character of the latter transaction was d estroyed 
by its combination with a pre-existing purchase money security 
interest. Debtors were entitled to avoid the lien under 11 U.S.C . 
§522(f). . . . . 

Copies to: 

Lorin Galvin, Attorney, 5010 Dodge Street, Omaha, Nebraska ~8 1 32 

David Latenser, Attorney, 13262 f\1illard Ave., Omaha, N<'brask;-J. 6 8137 


