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Chapter 1 2 

MEMORANDUM OPINI ON 

Thi s mat t er came on for hearing on September 10, 1 987, upon 
t he debtors ' motion for cont empt a gains t the F i rs t at iona Bank 
of Bayard . Appe aring on behalf o f t he debt ors was Er i c Wood o f 
Omaha, Nebraska. Appea r i ng on behalf o f t he Firs t National Bank 
o f ayard was Wayne Gr i ff i n of North Pl atte, Nebraska. 

Fac ts 

Debtors filed t hei r pet i t i on for r el ief unde r 1 1 U. S.C. 
Cha pter 12 on Apri l 15, 1987 . Prior t o filing thei r peti tion, t he 
debtors had ma i ntained a banking relationship with and were 
bor rowers from the Fi rst Nationa l Bank o f Ba yard (the " Bank") . 

On Apri l 2, 1986 , t he debtors conveyed by quitclaim deed an 
u ne ncumbered ten-acre t r act of l and, whi ch tract included their 
homestead, to the i r children J a me s George Anest and Ru l a K. Anest 
( the "debtors ' childre n") . . The stated c ons i derat ion fo r the 
conveyance was "gift ." The evi dence indicated that the Bank was 
awa re of this trans f er; however , whe t her the Bank sugges t ed or 
approved the transfer i s a matter of d i spute . The ebto rs t hen 
obtained a n FmHA guaranteed loan through the Bank, for wh i ch they 
mortgaged the rest of their property . The amount of the loan is 
not disputed . 

After the f iling of t he debtors ' Chapter 12 peti t i o n, the 
Bank initi ated a fraudulent conveyan ce action a gainst J ames G. 
Anest and Rul a K. Anest in the Morri l l Co nt y District Court , 
wh i c h act i on i s sti l l pending . The Bank's petition s t a t es t hat 
t he debtors, George and And rianoul a Anes t , are i ndebted t o t he 
Bank. The re is o evidence that t he debtors ' c hildre n a re 
indebted to the Bank o r tha t the Bank has reduced the ind e btedness 
of the debtors to a j udgment. 

The debtors a l lege t ha t t he Bank has v iola ted 11 u.s.c. § 36 2 
by fi l "ng the fra udulent conv eyanc - actin agains t the debtors' 
children because t he Bank ' s act i on is ultima t e ly based o n a cla i m 

--
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owed by the debtors. The Bank argue s that t h e action i s not a 
Vlolatlo n bee use i t was fi led a ga ins t the d e b tor s• ch i ldren, no t 
the d e b t ors ! a nd t ha t t debtor s a re no t necessar y pa r tie s . The 
debtors have asked t he Court t - fi n d t he Bank in vio la tion of the 
a u t omatic stay and to impose sanctions on the Bank o 

Issue 

D ;es the f raudu l ent c o nveyance a ct ion filed b y the Bank 
aga i n s t the debtors' ch i ldr en viola t e 11 u.s.c. § 362? 

Decision 

The fraudu l ent convey n ee a c t ion i n it i ated aga ins t t he 
debto r s 1 c hildren does v iolate the aut omat i c s t ay , spec if ical ly 1 1 
U.S. C. § 362( a)( 6). 

Disc ussion 

The Bank c ontend tha t ' t may pro ceed w.'th its fraudule nt 
conveyance action wi thout viol at ' ng t h e a utoma t i c stay beca use it 
is a state action aga inst the debtors' c hildren a.d d oe n o t 
involv t h e d e btor s . The Bank argues that it is a "creditor " 
p u rsuant to Neb ask a Rev i sed S atut e Section 36-601, (Rei sue 
1984), t e Nebraska Uniform Fr audulent Conveyan c e Act . It further 
argues t hat t he debtors are not necessary par ties bLcause t hey 
hav parte d with a ll interest i n th conveyed property. For t e 
s a me r eason, t h e Bank a l s o argues t hat the Trustee cou l d not see k 
to recov r the prope rty ~-f~~he bankrupt cy est at . Fi n a l l y, the 
Bank c onte nds t at it is enti t led to a unique remedy - a l ien on 
the conveyed p r operty - that is available o nly t o the Bank because 
it a l o ne at t acked the a l l eged fraudulen t conveya nce. 

The Bank ha s c ite d a numb r of cases in s upport of these 
positions, and the Cour t has reviewed those cases. However, t he 
Court believes that t he Bank has missed the p o int i n that i t has 
f ail e d to r ecogn i z e t hat 11 u.s.c. § 362(a)(6) i s dispositive of 
this case . Section 36 2(a)(6) r e ads as f ol l o ws: 

" ( a ) except as p rovided in subse ct1o (b) 
o f t hi s s e ction, a petition fi l ed unde r. 
Sect i on 301 , 302 , or 303 o f this title , o r an 
applicat ion f ile d under Sect ion 5( a)(3) o f t h e 
Securities I nvestment Protection Act of 1970 
(1 5 U. S . C. 78eee (a )( 3) , o perates as a s t a y-, 
applicable t o al l e n t i ties, o f--

"( 6 ) a ny a ct to collec t , assess, or 
r e cover a claim aga i nst the debto r tha t 
a r os e before the comme n c ement o f t he case 
under thi s t ' tle; " 
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The Ba nk a rgues t ha t it s a c t i ons s hould not be s tayed because 
t he obj e c t o f the act i on is p r operty tha t is allege dly not part of 
th debt o rs ' es t a t e , wh ic pr operty i s he ld by pe rsons who are no t 
subjec t t o the bankruptcy petit ion . Th e q ue s tion then a rise s as 
t o why t h e Bank is pu r suing that pa rticu l a r p i e ce of pro perty. 
The Bank admi ttedl y i s owed nothing by the debtors' childr n an 
has no cla i m against t hem. In its Dis t ri c t Co ur t pe t i tion, the 
Bank claims to be owed more than $50 0 ,000 by the deb t ors , debt s 
wh i ch a re o bvious ly pre-pet i t i on. Therefor e, t he answe r t o the 
q uestion posed a bove can onl y be that t he Bank i s seeking a l i en 
on t e proper t y in o rder t o r e cov e r a claim aga i nst the debt o rs 
that arose before the c ommenceme nt of the bankruptcy case. There 
i s obvious ly no other bas i s here f o r t h Bank's a ction. 

The debtor has c'ted a case f r om a nother bankruptcy court 
that th i s Court f i nds part icu l arly a p p l i c able in t he instant c ase . 
In r e Pi oneer Va l ley Indoor Tennis Cen t er, 20 B.R. 884 (Bkrtcy . D. 
Ma s . 1982) i nvo l ved a bank wh i ch was pursuing an action agains t 
a n e nti t y o ther than t h -ebtors. The c ou r t found t hat t e bank' s 
a c ion was subj ect t o the stay: 

"It is clear f rom the t estimony heard, 
and from the arguments of counsel , that both 
s ides ha ve f ocused t heir sights upon Section 
362(a)(3), but neither has made refe rence to 
the clearly applicable language o f subsection 
(6) of Sect ion 3 62(a). That lang age 
un i f o rmly s t ays a n entity, such as the ban , 
fro a ny at t empt to collect a debt which 
exi ted prior to the filing date. The only 
ope r a tive f act in all the evidence before the 
cou r t i s t hat the only debt in question is 
t hat of the debtor to the bank. It matters 
no t hat the bank seeks t o satisfy that debt 
out o f propert y which stands in the name of an 
enti t y other than the debtor, for Section 
362(a) (6 ) makes no such distinction. [ See 
Matter of Jandel, 8 B.R. 855, 7 BCD 320 
(Bkrtcy. S .D. Ohi o, 1981 ), where i t was held 
tha t the stay bars action to collect or 

ecover c laim against the debtor from any 
source whatsoever, not just from t he debtor 
itself .] Therefore it seems clear that any 
ac t by the bank which is capable of being 
characterized as an attempt to collect a pre­
P t itian debt of this debtor will be a 
v i olation of the automatic stay, and should be 
enjo i ned as such, unless and unt i l t he ba nk 
seeks appropriate relief under Se c t i on 
362 (d) (1) . 11 
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Id. at 88 5. This C urt also finds that t he o l y debt invn lved i n 
th ' s case is that o f th debto r to t he an k . Th ere f ore, the 
Ba k's ac i o n against the debto rs ' children · s s tayed by 1 1 u.s. c . 
.,) 362(a) ( 6 ). 

The Court al so be li eves that t e Bank erred in its assert ion 
tha t th trus t ee c ould not take action to r eco ver t he p roper t y i n 
q ue t i on . 28 U.S. C. § 1 57(b} (2){ H) p r ovides t hat a proceed i ng to 
de termine, avoid or reco ver fr a udu lent conveyu n c es is a core 
proce eding that may be hea r d by the Bank uptcy J udge . Further, 11 
U.S. C. § 544 gives the t ruste t he power t o recover such 
f raudulent conveyances . Therefo re, it i s t h is Cour t ' s opinion 
t ,at , if t e property were recovered by t he t ruste e or the Bank, 
it would bec ome part of the bankruptcy e state. The Bank cannot b e 
al l owed t o fashion f or itself s ome unique r emedy out of state l aw 
that would enable it t o be in a pos i tio n superior to t hat of t he 
debtors' other credito rs . 

Th e Cour t f inds tha t the Ba k has v iolat d t he automat i c 
say. Pur s ant to 11 U. S. C. § 362(h), it i s o rdered that t he 
following sanct ions be impos e d: 

1) The Bank is to pay at torney' s fees and out - o f- poe. e t 
expense s incurred o n behalf of the d e btors for h e hearing i n t his 
ma~ter and f o r b i efs ordered a t hat hear i n g . 

2) The Bank is to pay attorney's fees and o ut-of-poc ket 
expenses incurred on behalf of t he debto r s for any and a ll 
appea r a nce s in the s t a te court actionG 

3) Until a nd un l e s s it c omes before t his Court to obtain 
appropriate re lief , t he Bank _is s tayed or enjoined from continu ing 
the action in sta t e cour t agains t this property which , if the Bank 
wer e s uc c ess f ul, would be property of t he e stat e . 

Debtors a e t o present to t he Bank and to the Court the 
s u ggested attorn e 's fee s a nd costs. The Ban k has fift e en days 
the r e af t er to present wr itten objections t o the suggested fees a nd 
costs . 

This is not a f inal order unti l the actua l amount of f ees and 
cost s is deter mi ned by t his Court. 

DATED: November 13, 1 987 0 

BY THE COU T: 

Copie s ma il - ' ~~ e ch oft e 

Eric Wood, ? 

Hayne E. r 
09fl1 
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