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A he ari ng on the Compl a int to d e t ermi ne d i s c harge abili t y o f debt 
was heard o n Febr ua r y 5 , 1988. Appe ar ing on behal f of the 
plaintiff wa s Cra i g McDermott of Moo re & Boler , P .C., Omaha, 
Neb r a ska. Appe aring on beha lf of the defendan t s was Robert Wes te r 
o f Pa p i llio n, Ne bra ska . 

De bt o r Myron Jone s i ncurred medical a nd surgical expenses at 
Nebraska Me thodis t Hos pital , pr e pet i tion. Mr. Jones e xecuted a n 
a ssignment of the proceeds of his medical i nsurance benefits to 
t h e hospital , prior to s erv i c e being rendered . His s pouse , Nancy 
Jone s , also a deb t or, wa s the na med insur e d of t he me d i c al 
bene f its po l i c y t hrough her e mploye r and Mr . Jone s was c over ed as 
a me mber o f t he famil y. 

The hospita l p r ovided the s e r v ices and s ubmi t t ed i t emize d 
b i l l s to the insura nce comp a ny. The insur anc e company s e nt a 
check f o r the coverage to Mrs . Jones, with the c heck payabl e only 
to her. 

She ca shed the c heck and spe n t the mone y f or l ivi ng expenses 
whi le Mr . Jones was rec u pe r at ing. 
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Mr . J ones and Mr s . Jone s ~e re hav ing mar i a l prob e~- a t t~e 

time and s he did no t t e ll him of her r ece ipt of t t fund s o r e r 
d "s positio n of t h e fu nd s. The hosp i t al c o ntac t ed Mr. J o es fo r 
payment i f ormation. He inqui r ed o f hi s s pouse and she denied 
r e c e ipt of t he f u nds. 

Ev entual l y t h e ho s p i t a l as igned the accoun t t o t he plaintiff 
which a t temp t ed c o llect i on . Mr . and Mr s . Jones f iled bankruptcy 
unde r Chap t e r 7 a nd p laint iff fil ed a comp l ai n t ob ject i ng to the 
disc ha r geabil i t y of the debt under 11 U.S.C . Se ct i o n ~ 23(a)(4 ) and 
52 3 (a)(6 ). 

Conc l usion s of Law a nd Di s cussion 

The Bankruptcy Code e xcept s d e b t s from discharge unde r 
Section 52 3 (a)(4 ) f or f raud o r def a lcation in a f iduciary 
c apacity , embezz l eme n t o r larceny. nde r Section 523(a)(6) deb t s 
a r e not d i scharged i f they are a resu l t of willfu l and malicious 
i n jury t o proper t y of another caused b y debtor. 

In t h is case t he hospital obta ined t he signatur e of t he 
pa t ient, but d id not obtain an assignme nt of benefi t s f ro the 
i n s ure d, Mr . J o nes . The Court bel ieve s t ha t Mr. Jones did not 
r e ceive t he check o r have any c o n t ro l over it or knovJledge of its 
d isposi t ion . He, there f ore , d i d not conver t the che c k, injure the 
pr o per t y int erest of the c reditor or breach a f iduciary duty or 
~ommit fr a d. To the extent the proceeds were used for his 

e nefit , he had no knowl e dge o f it, and should not be deni e d a 
disc harge because of s uch benefi t . He d i d nothing knowingly , 
mal i c i ously or wil lfully t o harm the interest of t he c r e d itor. He 
appe ared t ruly embar rassed a nd c oncerned that he was in t h i s 
predic ament solely becau s e of act i ons by his spouse . 

As f or Mrs. J ones , she wi ll no t be denied a d i scharge of th i s 
debt e i t her . The Court i s not c onvinced she even owes a debt . 
She had no c ontra ct with t he hospi t al . The hospita l provided 
s ervices, not to her , bu t to her spouse and did not obtain either 
her consen t or an ass ignme nt of benefit s f rom h e r. 

The hospita l has no specia l claim to the check. Its official 
did not e xpec t a c he c k d irect l y from the insurance ompany. 
Apparent l y what wa s e x pec t ed was that a check would be sent to Mr. 
J one s, he wou l d ei t her endorse i t to the hospi tal, or cash it a nd 
writ~ h i s own check to pay the bil l. None of t hat happen e d . 

Mr s. Jones had no f iduc i ary r elationsh i p to t he hospital. 
She had no contrac t wi t h t he hospital. The hos pita l had no claim 
to t he c heck, nor, as between Mr s . Jones a nd t he hosp "tal, did i t 
have a right to d e ma nd payment from her . 
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She did not injure property of the hospit a l by cashing the 
check and spending t h e proceeds . The hos p i t al, with no assignme n t 
by her o r any other lien or cl a im to the f u nds, had no intere s t i n 
the speci fic funds. 

The hosp ital, pre-bankrupt c y a nd po st bank r uptcy , was an 
unsecured, general c red itor of the debtor s. 

They did not violate Section 523 {a)(4 ) or {a )( 6). 

Judgment fo r de fendan ts. Discha rge s granted. Separ ate 
Journal En t ry to i ssue. 

DATED: Fe brua ry 29, 1988. 

BY THE COURT: 

Copies to: 

Craig Mc Dermott, Atto r ney, 11 324 Da venpor t Str e et , Omaha, NE 6 8154 

Robe rt c . Wester, Attorney, 12 4 3 Golden Ga t e Drive, Papillion, NE 
68 0 46 


