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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)

GENE PARKI NS, ) CASE NO BKO4- 83600
)
)

Debtor (s). CH 13

ORDER

Hearing was held in QOmaha, Nebraska, on My 5, 2005, on the
debtor’s objection to claim of Mchelle Perez (Fil. #33) and
resistances thereto (Fils. #38 and 39). Richard Regi ster appeared
for the debtor, and M chelle Perez appeared on her own behal f.

The debtor has objected to a claimfiled by his former spouse
concerning his obligation to reinburse her for daycare expenses.
The di ssol ution of marri age decree requires the debtor to reinburse
his former spouse for a portion of her daycare expenses. Such
rei nbursenent is in the nature of child support. The objectionis
denied and the claimis allowed at the sane priority |evel as her
ot her child support claim

A. The daim

Ms. Perez filed a priority claimin this case for $959 of day
care expenses owed by the debtor pursuant to the decree dissolving
the parties’ marriage. The debtor objected to the characterization
of the claimas a priority claim asserting that the debt is a
general unsecured debt.

A properly filed proof of claimis prima faci e evidence of the
validity and amount of the claim Fed. R Bankr. P. 3001(f). The
debtor then bears the burden of denbnstrating to the contrary.
McDaniel v. Riverside County Dept. of Child Support Servs. (In re
McDaniel), 264 B.R 531, 533 (B.A P. 8h Gr. 2001).

In this case, Ms. Perez filed with the court rel evant portions
of the decree of dissolution and the property settlenent and
cust ody agreenent. Section 6 of the property settlenent and cust ody
agreenent — which was incorporated in its entirety in the
di ssolution decree — sets forth the parties’ agreenment that each
woul d pay half of the child-care expenses incurred in connection
with Ms. Perez’'s enploynent. Pursuant to that agreenent, Ms. Perez
was to send M. Parkins a copy of the nonthly statenments or
receipts for child care, and M. Parkins was to pay his half
directly to Ms. Perez within 14 days thereafter. The bankruptcy
cl aim arose because M. Parkins did not reinburse Ms. Perez for
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t hose expendi tures.

It seens reasonable to conclude from the |anguage of the
property settlenent and custody agreenment that the division of the
child care expenses was intended to be in the nature of famly
support. The debtor has offered no evidence to the contrary.

B. Oher Mutters

At the hearing, Ms. Perez infornmed the court that she had not
been receiving child support, either prior to the bankruptcy case
or since the petition has been filed. The debtor’s plan provides
for eventual payment of child support through the plan. However,
it provides for a secured claimto be paid prior to the tinme any
paynment will be nmade on child support. As a social policy matter,
that practice nakes no sense. | amaware that there is a confirned
pl an. However, it is ny belief that either the trustee or the
child support claimant should nove for an order anending the plan
to provide for a pro rata distribution to the child support
clai mant along with the secured claim

Wth regard to delinquent post-petition child support, the
child support collection agency is not prohibited by the automatic
stay from proceeding against the debtor for post-petition
del i nquent child support.

It was brought to the attention of the court that the debtor
has changed jobs and has different income than he had at the tine
the petition was filed or the plan was confirnmed. The debtor is
ordered to anmend Schedules | and J to accurately reflect his
current financial circunstances. He is also directed to make
certain that the Chapter 13 trustee has the nane and address of his
current enployer. The amendnent and the information required to be
delivered to the trustee shall occur no later than June 15, 2005.

C. Conclusion

IT IS ORDERED the debtor’s objection to claim of Mchelle
Perez (Fil. #33) is overrul ed.

DATED: May 9, 2005
BY THE COURT:

[s/ _Tinmothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
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*Ri chard Regi ster

M chel |l e Perez

Kat hl een Laughlin
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties not
listed above if required by rule or statute.



