I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

FORTRESS SYSTEMS, LLC,
CASE NO. BK03-81735
Debt or (s) . A04- 8043

FORTRESS SYSTEMs, LLC,

Pl aintiff, CH 11

VS.

UNEMED CORPORATI ON; DONALD

M LLER; JONATHAN VENNERSTROM
JON WAGNER; DENNI' S ROBI NSON,;
SAM AUGUSTI NE; Bl OVANCE
TECHNOLOGI ES, | NC.; and BOARD
OF REGENTS OF THE UNI VERSI TY
OF NEBRASKA,

N N N N N N N N N N N N N N N N N N N N

Def endant s.

MEMORANDUM

This matter is before the court on the notion to abstain by
def endants Augustine, MIller, Robinson, Vennerstrom Wagner,
UneMed Corporation, and Board of Regents of the University of
Nebraska (Fil. #12), and on the notion to abstain by defendant
Bi oVance Technol ogies, Inc. (Fil. #15). Donal d Dworak represents
t he debtor, and Lawr ence Sheehan represents the defendants. The
noti ons were taken under advi senent as submtted w thout oral
argument. This nmenmorandum contains findings of fact and
conclusions of law required by Federal Rule of Bankruptcy
Procedure 7052 and Federal Rule of Civil Procedure 52. This is
a core proceeding as defined by 28 U S.C. 8§ 157(b)(2)(A).

Chapter 11 debtor Fortress Systenms filed this adversary
proceedi ng agai nst the defendants alleging m sappropriation of
proprietary scientific technology in violation of the Nebraska
Trade Secrets Act, and asking for a permanent injunction agai nst
any further use and disclosure of the technol ogy and an order
directing certain of the defendants to transfer to the debtor
all licenses, rights, and so forth in proprietary technol ogy



devel oped fromthe disclosure of debtor's trade secret.

The def endants have noved for abstention pursuant to Federal
Rul e of Bankruptcy Procedure 5011 and 28 U.S.C. § 1334(c) and an
order directing the debtor/plaintiff to pursue this action in
state court, arguing that the adversary proceeding is based
solely on an alleged violation of state statute, contains no
federal question, is not a core proceeding, and will not affect
the assets of the estate as no noney danages are involved. No
resistances were filed to the notions for abstention.

Under the statute governing jurisdiction of bankruptcy
cases, the court may exercise permssive abstention under
certain circunstances, and nust exercise mandatory abstention
under others. 28 U S.C. § 1334(c).

The mandat ory abstention portion of 8§ 1334(c)(2) provides:

Upon tinmely motion of a party in a proceeding
based upon a State law claim or State |aw cause of
action, related to a case under title 11 but not
arising under title 11 or arising in a case under
title 11, with respect to which an action could not
have been commenced in a court of the United States
absent jurisdiction under this section, the district
court shall abstain fromhearing such proceeding if an
action is comenced, and can be tinmely adjudicated, in
a State forum of appropriate jurisdiction.

If these elenments exist, the court does not have
jurisdiction to decide the proceeding. Transanerica Fin'l Life
Ins. Co. v. Merrill Lynch & Co., Inc., 302 B.R 620, 627 (N.D.
lowa 2003). In this case, although it does not appear that a

state court action has been filed, the notions for abstention
were tinely filed, the cause of action (violation of a state
statute) is conpletely based on and governed by state |aw, and
it could not otherwi se have been brought in federal court as it
i nvol ves no federal question or diversity of citizenship.

Mor eover, the i ssue does not appear to be a core proceedi ng.
Civil proceedings in a bankruptcy case are divided into two
categories, core proceedi ngs and non-core rel ated proceedi ngs.
Core proceedings under 28 U S.C. § 157 are those which arise
only in bankruptcy or involve a right created by federal
bankruptcy law, while non-core related proceedings are those
which do not invoke a substantive right created by federa
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bankruptcy | aw and coul d exi st outsi de of a bankruptcy, although
they may be related to a bankruptcy. Specialty MIIls, Inc. v.

Citizens State Bank, 51 F.3d 770, 773-74 (8th Cir. 1995)
(citations omtted).

In this case, there is no cause of action that arises only
because of the bankruptcy case or involves rights created by
bankruptcy | aw. The bankruptcy overlay to the case produced by
the debtor’s Chapter 11 filing does not turn this into a core
proceedi ng.

Even if this case is not suitable for mandat ory abstenti on,
28 U.S.C. 8 1334(c)(1) authorizes perm ssive abstention:

Nothing in this section prevents a district court
in the interest of justice, or in the interest of
comty with State courts or respect for State | aw,
from abstaining from hearing a particul ar proceedi ng
arising under title 11 or arising in or related to a
case under title 11.

The factors to be considered incl ude:

(1) the effect or Jlack thereof on the efficient
adm ni stration of the estate if a court reconmmends abstention,

(2) the extent to which state |aw i ssues predom nate over
bankruptcy issues,

(3) thedifficult or unsettled nature of the applicablelaw,

(4) the presence of a related proceedi ng conmenced in state
court or other non-bankruptcy court,

(5) the jurisdictional basis, if any, other than 28 U S. C
§ 1334,

(6) the degree of relatedness or renoteness of the
proceedi ng to the main bankruptcy case,

(7) the substance rather than the formof an asserted core
pr oceedi ng,

(8) the feasibility of severing state law clains fromcore
bankruptcy matters to allow judgnments to be entered in state
court with enforcenent left to the bankruptcy court,

(9) the burden on the bankruptcy court's docket,

(10) the likelihood that the commencenent of the proceeding
i nvol ves forum shoppi ng by one of the parties,

(11) the existence of a right to a jury trial, and

(12) the presence in the proceedi ng of non-debtor parties.

Wllians v. Citifinancial ©Mrtgage Co. (In re WIllians), 256
B.R 885, 894 (B.A.P. 8th Cir. 2001).
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Again, the majority of these factors favor abstention in
this case. The issue in the lawsuit is straightforward and is
solely one of state law, and the case could not have been
brought in federal court except for the debtor’s bankruptcy

filing. There is no evidence of forumshopping, or that a
speedier resolution is possible in this court than in the state
court. The mtter is not a core proceeding. All of the

def endants are non-debtor parties and do not appear to be
involved in the bankruptcy case in any capacity. The issue of
interpretation and application of the Nebraska Trade Secrets Act
shoul d be left to the state court.

For these reasons, the court will abstain fromhearing this
case under 28 U.S.C. 8 1334(c)(2), or in the alternative,
§ 1334(c)(1). Separate order will be entered.

DATED: August 16, 2004

BY THE COURT:

[s/ Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
Donal d Dwor ak
*Lawr ence Sheehan
U.S. Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF:

FORTRESS SYSTEMS, LLC,
CASE NO. BK03-81735
Debt or (s). A04- 8043

FORTRESS SYSTEMS, LLC,

Plaintiff, CH 11

VS.

UNEMED CORPORATI ON; DONALD

M LLER; JONATHAN VENNERSTROM
JON WAGNER; DENNI'S ROBI NSON,;
SAM AUGUSTI NE; Bl OVANCE
TECHNOLOGI ES, | NC.; and BOARD
OF REGENTS OF THE UNI VERSI TY
OF NEBRASKA,

Def endant s.

N N N N N N N N N N N N N N N N N N N N

2

R

This matter is before the court on the notion to abstain by
def endants Augustine, MIller, Robinson, Vennerstrom Wagner,
UneMed Corporation, and Board of Regents of the University of
Nebraska (Fil. #12), and on the notion to abstain by defendant
Bi oVance Technol ogies, Inc. (Fil. #15). Donal d Dwor ak represents
t he debtor, and Lawrence Sheehan represents the defendants. The
noti ons were taken under advisement as submtted w thout oral
argunent .

IT IS ORDERED:. The notions to abstain by defendants
Augustine, Mller, Robi nson, Vennerstrom  Wagner, UneMed
Cor poration, and Board of Regents of the University of Nebraska
(Fil. #12) and by defendant BioVance Technol ogies, Inc. (Fil
#15) are granted. For the reasons stated in the Menorandum
filed contenporaneously herewith, the court will abstain from
hearing this case under 28 U S.C. 8 1334(c)(2), or in the
alternative, 8 1334(c)(1).



| T 1S FURTHER ORDERED: Thi s adversary proceeding is hereby
di sm ssed. The debtor may pursue this litigation in state court.

DATED: August 16, 2004
BY THE COURT:

[s/ Tinothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
Donal d Dwor ak
*Lawr ence Sheehan
U.S. Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



