UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

)

)

RYAN ROYCE RATHE and )

DEBRA LEE RATHE, ) CASE NO. BK99-82149

) A99- 8137

DEBTOR( S) )

) CH 12

FI RST STATE BANK, ) Filing No.

Plaintiff(s) )

VS. )
)

RYAN ROYCE & DEBRA LEE RATHE, )

W LLI AM WARD, VIRG L )

MCCLATCHEY, and DON KLEI N )

d/ b/a M DWEST LI VESTOCK )

COW SSI ON, )
)
)

Def endant ('s)

VEMORANDUM

Hearing was held on Adversary Conpl aint on Novenber 29,
2000. Appearances: David Pederson as Attorney for
Bank/ pl aintiff
and George Vinton as Attorney for WIIliam Ward/ def endant .
Thi s menorandum contains findings of fact and concl usi ons of
law required by Fed. Bankr. R. 7052 and Fed. R. Civ. P. 52.
This is a core proceeding as defined by 28 U S.C. 8§
157(b) (2) (K).

Trial was held on Novenber 29, 2000. Thereafter, the
parties were given the opportunity to submt supplenenta
briefs. Al materials were submtted and the case was ready
for a decision on Decenber 14, 2000.

Backar ound

The debtors borrowed noney fromthe First State Bank
(“Bank”) and gave as collateral an interest in real estate,
equi pnmrent and |ivestock. All of the collateral has now been
liquidated, or, if it has not been |iquidated, the Bank and
the debtors have entered into agreenents concerning continuing
use and paynent for real property and sone equi pnent. The
matter before the Court is between the Bank and W I |iam Ward.
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M. Ward fed and cared for livestock owned by the debtors and
believes he is entitled to paynment for such services fromthe
cash proceeds resulting fromthe liquidation of the |ivestock
herd. The Bank, asserting its first lien, disagrees. All

ot her parties have either settled or, in sone other manner,
have been renoved as parties in this case.

Fact s

1. The debtors borrowed noney fromthe Bank and, anong
ot her things, gave, as collateral, a security interest in
cattle.

2. The Bank refused to renew the debtors’ operating |oan
for the year 1999.

3. The debtors infornmed the bank officer in charge of
the loan, in early February, 1999, that they had no funds to
purchase feed for the livestock, and that the |ivestock were
in distressed condition and starving.

4. In February, 1999, the Bank conferred with a contact
person at Farm Service Agency (“FSA’), the guarantor of the
| oan. The FSA contact and the Bank agreed that funds woul d be
made avail able to the debtors for feed and care of the
ani mal s.

5. The Bank did pay for some veterinary service and for
the delivery of sonme feed.

6. M. Ward, a nei ghbor of the debtors, was requested by
the debtors to help care for and feed the |ivestock. From
early March of 1999, through Septenber of 1999, M. Ward
provi ded feed and care for the livestock. Wen it becane
clear to M. Ward that the debtors’ facilities were inadequate
to properly provide for the aninmals, he nmobved themto a
pasture which he had rented from anot her | andowner. He nade
certain that they received veterinary services.

7. The Bank was nade aware of M. Ward’'s invol venent,
and the services he was rendering, at least by md April,
1999. M. Ward was invited to a farm nedi ati on session
bet ween the Bank and the debtors in late April of 1999. At
t hat session, the bank officer discussed with M. Ward the
services that had been rendered and the expenses that had been
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incurred. He informed M. Ward that funds were avail able for
paynment for feed and care of the animals.

8. At that late April, 1999, nediation session, the bank
officer directed that the debtors once again take possession
of and care for the animals. However, the bank officer had
known since February, and continued to know both in late
April, at the mediation session and |ater, that the debtors
had i nsufficient funds to enable themto feed and care for the
ani mal s.

9. Even though the Bank had been infornmed that the
debtors were unable to care for the animals, and even though
the Bank directed the debtors to take possession of and care
for the animals, the Bank took no action to replevin the
animals. Even after the nmediation session which M. Ward
attended, the Bank did not direct M. Ward to stop providing
care and did not take any action to take possession of the
animal s and |liquidate the herd.

10. In early May of 1999, the bank officer prepared a
“Plan of Liquidation” with two alternatives. The first
alternative was to take possession of and |iquidate the cattle
i medi ately and the second alternative was to permt the
cattle to be fed through the fall, gain weight and then be
mar keted in an orderly manner. The “Plan of Liquidation”
showed that an i mredi ate |iquidation would cause a significant
| oss to the Bank, whereas the alternative of keeping the
ani mal s through the summer on grass, even after deducting
approxi mately $22,000.00 in feed and care expenses, would
result in a significant gain to the Bank.

11. The Bank el ected the second alternative and
recommended that alternative to FSA.

12. M. Ward or his wife, on many occasions, consulted
with the bank officer with regard to continuing care and the
probability of paynent for such care. Each and every tine the
bank officer informed M. or Ms. Ward that funds were
avai l abl e for feed and care, and eventually told themthat
they should submt a statenent therefor. The bank officer
even provided | anguage that the Wards should put in their
statenent. The bank officer then insisted that paynment woul d
only be nmade if the debtors agreed to the charges.
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13. By Septenber, 1999, the Wards had provided a witten
statenent to the Bank and had submtted it to the debtors.
The debtors infornmed the Bank that they did not agree with al
of the expenses and the Bank, finally, in |ate Septenber of
1999, infornmed the Wards that the Bank would not pay the
expenses.

14. The Bank treated every other provider of service to
the animals differently fromthe manner in which the Bank
treated the Wards. For exanple, upon receipt of a statenent
froma feed supplier, the Bank nade direct paynent to the feed
supplier. Upon receiving a statement froma veterinarian for
services rendered to the animals prior to this “enmergency”
whi ch arose in February of 1999, the Bank made direct paynent
to the veterinarian. Wth no witten statenent at all, the
Bank made a $3, 000. 00 paynment to the owner of the land M.
Ward had rented and upon which he placed the debtors’ aninals.

15. No officer of the Bank ever inforned the Wards that
they were acting as volunteers for providing feed and care for
the animals. No officer of the Bank, until Septenber of 1999,
or later, informed the Wards that they would not be paid a
reasonabl e anount for the services rendered.

16. The animals were eventually sold. The cost of sale
was deducted fromthe gross cash proceeds, but still, the
Wards were not and have not been paid.

17. The Wards cl ai ned approxi mtely $22,000.00 for feed
and services rendered from March through Septenber of 1999.
That anmount is approximtely the amount the Bank estinmated it
woul d cost to get the aninmals to market in the fall.

18. The Bank, on a continuing basis, led the Wards to
bel i eve that they would be paid for past services and, if they
continued to care for the aninmals, they would be paid for
future services.

19. W thout such assurances, the Wards woul d not have
spent their tinme, effort and noney to care for the ani mals.

20. Bank officers, both in a witten menorandum
concerning tel ephone conversations, and in the “Plan of
Li qui dation” and cover letter to FSA, expressed in witing the
Bank’s agreenent to pay for the reasonable cost of the care
and feeding of the animals. Consistent with such witings,
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t he Bank did pay sonme suppliers of care and feeding and did
pay sone rent for |and upon which the ani mls were grazing.

21. The Bank has a first lien, represented by a security
interest in the animals and the proceeds thereof.

22. The Wards have an agister’s lien properly filed
prior to giving up possession of the aninmals for sale.

23. The services and feed provided to the aninmals
benefitted the Bank by causing the value of the cattle to
i ncrease.

24. The conduct of the Bank in continuously |eading the
Wards to believe that they would be conpensated at a
reasonable rate for the services they rendered in caring for
the cattle, harmed M. Ward and benefitted the Bank

25. The reasonabl e value of the feed and care provided
by M. Ward, as testified to by an expert witness, is
approxi mately $27, 000. 00.

| ssues

1. Does the properly perfected security interest of the
Bank take priority over the agister’'s lien, filed at a later
dat e?

2. |If the Bank’s security interest takes priority,
should its interest be equitably subordi nated pursuant to 11
U S C 8§ 510(c)(1)?

Deci sion

1. The agister’s lien takes priority over the earlier
perfected security interest.

2. The Bank’s interest in the cattle proceeds is
subordi nated, pursuant to 11 U.S.C. 8 510(c)(1) to the
interest of M. Ward in the ampbunt of $27,000. 00.

Concl usi ons of Law and Di scussi on

The Agister’s Lien Statute provides that one who
contracts to provide feed and care for livestock in Nebraska
has a first lien on the livestock for the feed and care as



-6-

| ong as the holder of any prior lien agrees in witing to the
contract. Neb. Rev. Stat. 8§ 54-201(1). 1In this case, both
Exhi bit 17 and Exhibit 18 are expressions of consent, in
writing, by an authorized bank officer, to the services being
provided by M. Ward with regard to the |ivestock owned by the
debtors. Exhibit 17 is the previously referred to
“Liquidation Plan” and cover letter to FSA. That docunent
specifically refers to the need to pay for the cost of feed
and care of the livestock.

Exhibit 18 is a witing prepared by a bank officer
specifically indicating that the bank officer was aware of the
claimby M. Ward for services rendered and, consistent with
t he bank officer’s prior discussions with M. Ward, that funds
woul d not be advanced to pay those expenses until M. Rathe
agreed. This witing acknow edges, by negative inplication,
that the Bank agrees to pay the reasonabl e value of the
services rendered, subject only to M. Rathe’' s agreenent as to
t he amount. Although M. Rathe never did agree to the anount,
such failure to agree does not negate the fact that the Bank
knew that the services had been rendered and agreed to pay a
reasonabl e ampbunt for such services.

Bot h of the above-described witings satisfy the
agister’s lien statute requirenment that the first |ienhol der
agree in witing that an agister’s |ien would be paid, thereby
boosting the agister’s lien to first priority. See Washi ngton

County Bank v. Red Socks Stables, 221 Neb. 300, 376 N.W2d 782
(1985).

Equi t abl e Subordi nati on

To obtain the benefit of the equitable subordination
statute and thereby require that the Bank’s interest in the
proceeds of sale of the cattle be subordinated to the interest
of M. Ward, to the extent of the reasonabl e value of the
services, M. Ward nust prove that the Bank’s statenents and
actions amunt to gross m sconduct. First National Bank of
Barnesville v. Rafoth (In re Baker & Getty Financial Services,
Inc.), 974 F.2d 712 (6th Cir. 1992); Pacific Express, Inc. V.
Pi oneer Commercial Funding Corp. (In re Pacific Express,
Inc.), 69 B.R 112 (9th Cir. BAP 1986); Herzog v. Leighton
Hol dings, Ltd., 239 B.R 497 (N.D. Ill. 1999); Conputer
Systems, Inc. v. Mylex Corp. (In re Northgate Conputer
Systens, Inc.), 240 B.R 328 (Bankr. D. Mnn. 1999); Bank of
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New Ri chnond v. Production Credit Ass’'n. of River Falls (lIn re
Osborne), 42 B.R 988 (WD. Ws. 1984).

I n Osborne, the Court applied equitable subordination to
the interest of the Production Credit Association (“PCA”) vis-
a-vis Ceneral, a feed supplier. Osborne, 42 B.R at 989.
CGeneral had expressed great concern about the size of
Osborne’s account to PCA. PCA responded with “equivocation
and outright m srepresentations” concerning whether or not the
PCA woul d pay. [1d. at 999. On several occasions over several
nmont hs, General attenpted to obtain paynent from PCA. Each
time PCA inplied that paynent would be made, but put a
condition on the paynment, such as the sale of cattle or
obt ai ning signatures on certain docunents. Eventually, it
becanme clear that the PCA had no intention of paying.

The Court found PCA' s conduct was inequitable. It was
aware of Ceneral’s concern and continued to reassure Genera
concerning the probability of payment. The Court found that
PCA' s conduct rose to a |level of gross or egregious
m sconduct. That standard was satisfied by “m srepresentation
wher eby other creditors were deceived to their damage.” The
repeated m srepresentati ons i nduced General to continue to
sell feed to preserve the cattle. The nisrepresentations
directly injured General. Simlar factual findings were nade
in other cases, not dealing with cattle. See
Murphy v. Nunes (In re Terrific Seafoods, Inc.), 197 B.R 724
(Bankr. Mass. 1996); Figgie Acceptance Corp. v. Abatenent
Systems, Inc. (In re 5000 Skelly Corp.), 142 B.R 442 (Bankr.
N.D. Okla. 1992); Slefco v. First National Bank of Stuttgart
(Inre Slefco), 107 B.R 628 (Bankr. E.D. Ark. 1989).

In this case, the bank officer testified that he had been
told that the cattle were in poor condition and on the verge
of starvation. He enployed the services of an expert wtness
to verify that fact. An internal nmeno of the Bank stated that
it was crucial to get feed to the cattle before they went out
of condition whether the debtors provided the feed or the Bank
enpl oyed sonmeone else to do it. There was no question in the
m nd of the bank officer concerning whether the debtors could
provide feed or care for the cattle.

The Bank had avail abl e enmergency funds for feed and care
of the cattle, but the bank officer stated that, strictly
speaki ng, those funds were supposed to be advanced as part of
a liquidation plan. Nonethel ess, the Bank took the position
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that it had to get feed to the cattle without a |iquidation
plan and it did so, paying certain suppliers for the feed.

The Bank, over a several week period, advanced funds for
the care and feed of the cattle not knowing if the funds would
be covered as energency funds by the FSA guaranty.

M. Ward did not know anythi ng about the requirenents put
upon the Bank by the FSA guaranty concerning energency funds.
He only knew that he was encouraged to continue to feed and
care for the cattle and was told that there were funds
avai l abl e.

It is clear fromthe deposition of the bank officer that
t he Bank was aware that M. Ward was involved in helping with
the cattle fromlate February or early March of 1999.

All of the evidence |leads to the conclusion that the Bank
acted with deliberate intent to get M. Ward to continue to
care for the cattle although one or nore of the Bank’s
officers had no intention of paying for the services.

In May, the Bank estinmated that it would cost a little
over $21,000.00 to get the cattle from May until 1iquidation.
Since the Bank knew that the debtors could not provide care
and feed for the cattle between May and fall |iquidation, one
can only conclude that the Bank knew that M. Ward woul d
provi de the services, knew what it would cost and yet
determ ned at sonme point in tine that M. Ward woul d not be
pai d.

There is no evidence in the record that the Bank officer
was acting outside of his authority or in excess of his
aut hority when he nade representations to M. Ward and Ms.
Ward that funds were avail able and subject only to certain
conti ngenci es.

The Bank’s conduct in this case is egregious and anmounts
to gross m sconduct. The Bank intentionally m sled M. Ward.
He fed and cared for the cattle based on the understandi ng
fromrepresentations by a bank officer that funds were
available to repay himfor feed and care. He had no reason to
volunteer to care for and feed collateral of the Bank for
free. He was stuck with the animls because M. Rathe had no
ability to care for them and the Bank took no action to
replevin them
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The Bank should not be permtted to now stand on its
Uni form Commerci al Code perfected security interest to claim
the gross proceeds fromthe cattle, especially when the Bank
deceived M. Ward and induced himto continue to provide feed
and services which increased the value of the cattle
t hr oughout the spring, summer and early fall of 1999.

The interest of the Bank is, therefore, equitably
subordi nated pursuant to 11 U. S.C. 8§ 520(c)(1) to the interest
of M. Ward, to the extent of $27,000.00, the reasonabl e val ue
of the services rendered.
Separate journal entry to be filed.
DATED:. February 14, 2001
BY THE COURT:
/[s/Tinmothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
10 PEDERSON, DAVID
121 VI NTON, GEORGE
4 LYDI CK, RI CHARD
98 POTTER, P. STEPHEN

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Conpl aint.

APPEARANCES

Davi d Pederson, Attorney for Bank/plaintiff
George Vinton, Attorney for Ward/defendant

| T 1'S ORDERED:

The interest of the bank is subordinated to the interest
of M. Ward to the extent of $27,000.00 of the cattle
proceeds. Judgment is entered in favor of WIlIliam Ward and
against First State Bank in the ambunt of $27,000.00. See
Menor andum entered this date.

BY THE COURT:

[s/Tinmothy J. Mahoney
Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
10 PEDERSON, DAVI D
121 VI NTON, GEORGE
4 LYDI CK, RI CHARD
98 POTTER, P. STEPHEN
Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



