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v . ) 
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NEU CHEESE co. , ) MEMORANDUM AN D ORDER 
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De fend ant . ) 

) 

Thi s ma t te r is before the Court on appeal from a final 

orde r of the Ba nk rup t cy Court evidenced by a journal en t ry d ated 

April 9, 198 5, and a judgme nt dated April 10 , 19 85. At t he 

conclusion of a heari ng he ld on April 9, 198 5 , t he Unite Sates 

Bankruptcy Judge f r t he Di st r ict o f Nebraska, David L. Cr awf ord , 

held the Fe deral Deposit Insurance Corpora tion (FDI C) as r eceiver 



and successor in interest of the Bank of Verdigre and Trust 

Compa n y (Ba n k ) should recover from the Neu Cheese Company the sum 

of $63,368 .71. On appeal, Neu Cheese argues Judge Crawford 

e rroneously found the Bank held an interest in collateral, and 

its proceeds, which wa s sold to the Company by the debtors, 

Lawre nce and Ruth Jensen. 

on cross-appea l , t he FDIC asserts Judge Crawford 

correctly found in its favor with respect to its security 

in t rest . The FDIC argues , however, that Judge Crawford applied 

the wrong statute of limitations in determining the amount owed. 

After careful consideration of the briefs submitted by the 

pa rtie s and the record on a ppeal, this Court finds the Bankruptcy 

Court 's orde r shou ld be a ffirmed. 

The underlying facts pertinent to these appeals are 

undi s p ted and were stipulated to by the parties prior to the 

Bankruptcy Court ruling. Ne u Cheese is a dairy ·located in 

Harti ngton, Nebraska , which p urchases milk from farmers within an 

e ighty-mile radius o f Ha rtington and manufactures it into 

specialty cheeses. The FDIC i s t he rece iver of the Bank by 

v irtue of an orde r of the District Court of Knox County , 

Nebraska . The Bank was located i n verdigre, Nebraska, for ty 

miles wes t of Ha rtington. Lawrence J e nsen , bankrupt, was a dairy 

f armer who was engaged i n f armi ng operations . During the l a st 

few ye ars o f h is operations, he so ld his mil k to Neu Cheese . He 

was a loan cu s tomer of the Bank continuously from 1964 through 

1983, a nd t h roughou t th i s pe r iod , the Bank knew him to be e ng aged 

in t he da iry bus iness. 
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From 196 4 thro ugh J an uary o f 1980, Lawre nce Jensen owed 

t he ba nk amounts varying from zero i n 19 77 t o $ 18 0 ,1 50.30. On 

October 19, 1984, Mr . J e n s en filed ba nk ruptcy owing the Bank 

$ 17 4, 81 6. 70 . The Bank has received $2 2, 583 . 56 f rom t he sale of 

live s t ock and mach ine ry a nd expect s to r ecove r anothe r $20,889.79 

from the Trustee fo r Rut h Jense n o n her guarantee o f the 

indebtedness o f Lawrence J e n sen , l eaving a bal ance o f 

$ 13 1,34 3 .3 5. 

To secure h i s indebted ness, Mr. Je nsen e xe c ute d and 

deli vered t o the Ba n k security agre emen ts which gran ted t he Bank 

a securi t y i nte res t in all farm products. The security 

agreements spec ifi cal ly provid ed for a s e curi ty interest in all 

t he debtors' milk c o ws , the mil k pr~duced t he ref r om and t he 

p r o c eeds from t he s ale o f the milk. Financing sta temen ts or 

continuat ion s tatements evidenci ng t he secur i ty a g reements were 

d ul y recorded in t he proper o ffice s of v a r ious c oun t y clerks. 

Accordi ngly, t he Ba nk he ld a prope r ly pe r f ected se cu r i t y interest 

in the milk, a fa rm produc t, p roduced by Lawr ence Jensen . From 

J a nu ary 4, 19 80 , th roug h Janua ry 4 , 1984, Lawrence Jensen sold, 

to Neu Cheese, mi lk in which the Bank had a p rope rly pe rfected 

securi ty interest . Ne u Che e se paid f or the milk wi t h c he c ks made 

payable solely to t he deb to r . Mr. J ense n d epos ite d most o f those 

c hecks in his check i ng a c count at the B nk . He never app l ied the 

che c k s from Neu Che ese direct l y to his i nd e b tedness to the Bank . 

Neu Cheese did not determine at an y time whe ther the r e 

existed a ny financi ng stateme nts o r secur i t y interest s i n 

J e n s en's milk . . The Ba n k did not req ues t an a s sig nment of the 
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mi l k proceeds from the debtor at any t i me dur ing it s relationshi~ 

with Mr . J e nsen , nor did the Bank object to a ny sale or purchase 

of such mil k. Additionally, no written documents exist between 

the Bank, Neu Cheese a nd Lawrence Jensen author i zing the 

di sposition of the milk free of the Bank's security interest. 

In this par t icular adversary proceeding , the FDIC 

con t ends that Neu Cheese wr ongfully converted the mil k by 

assum i ng and exercising dominion and ownership over the milk 

withou t the authority of the Bank. The FDIC contends that the 

appl i cable sta t ute of l imitations i n this case i s found at 

Neb.Rev . Sta t . §~5-207(2), which prov ides for a four-ye ar 

limita t i o n period. Neu Cheese on the othe r hand , arg ues t he 

statute o f l imitations i s governe d by Ne b.Rev.Stat . § 25-205 ( 2) , 

as amended, which provides for an eighteen-month s t atute. The 

part i e s ag reed that i f the f o u r-year statute is applicable, net 

mi l k proce eds paid to Jensen totalled $198,453.91, and if the 

eighteen-month period is applicable, t he net proceeds equaled 

$63 ,368.71. 

At t he c o nc lu s i o n of t he hearing below, Judge Crawfor d 

f ound for the FDIC in t he amount o f $63,368.71 . He held that Ne u 

Chee se purchased the mi lk sub j ect to the Bank's security 

i n te rest. Whi le Neu Cheese may not have had actua l notice of the 

Ba nk's sec ur i t y i n te re s t , it wa s on con s t r uctive notice of the 

inte r es t held by t he Bank due t o the p rope rly fil ed f inancing a nd 

continua ti on s t atemen ts. Ad d i t iona ly , he f ound no evidence i n 

the r e cord supporting Neu Cheese ' s argument t hat the Ba n k waived 
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its security i n teres t in the c o l la t eral. Finally , Judge Crawf o rd 

a ppli e d the eighteen-month sta t ute of l im i ta ti ons i n awa r di ng t he 

money d a mages. 

On appeal, Ne u Chee se a rgues t ha t the Ba n kru ptc y Court 

erred in fi nd ing no waive r . The company contend s the Bank wa ived 

its securit y i nterest in t he col la t e ra l th r ough i ts c o u r s e of 

dealin wi th Mr . Jens~n . The FD I C, o n the other ha nd , asse rts 

Judge Crawf ord properly ru l ed on the l iabi l ity issue, but app l i e d 

t he wrong s t a tute of l imitations in a ssessi ng damages. 

Befor e this Court a ddresses the me ri t of t he a ppeals, 

it is prud en t t o sta t e the general s t andard of r ev iew that g u ides 

the Cou r t in matte r s s uch as thi s . On appeal, a dist rict cour t 

is not bound b y the Bank ruptcy J udge's conclusions of l a w: 

however , the Bankrup tcy J udge's findi ngs of f act are e nt itled to 

stand n l es s clea r ly errone ous. In re America n Beef Packers, 

I nc ., 457 F.Supp. 313, 314 (D. Ne b . 1978 ); see also Bankrupt cy 

Rul e of Procedure 8013. 

Wi th th is standard in mind , this Court must f irs t 

d e tennine whe ther the Ba nkru ptcy Court err e d in fi nding t hat no 

wa i ver of t he Bank 's se c ur ity i n te r est occurred . The Co ur t 

notes, and t he part i es , conc e d e the s ecu r ity a greemen t s requi r ed 

t hat Mr. J ensen obtai n f rom the Bank wri tte n c o nse n t for any sale 

or dispos ition of the mi lk. Furthermore, the parties agreed no 

wr itten consent wa s give n. Neu Cheese argues, however , the Ba n k 

coul d a nd d id imp l i e dly wa ive the re quireme nt of wr it ten consen t 

a nd t hus its security inte res t i n the collateral when Mr . J e nse n 

wa s allowe d to s e ll hi s milk ove r the ye ars withou t wr.itte n 
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consent. Furthermore, the Company asserts the Bank was fully 

awa re o f the s ales because the debtor deposited most of the 

proceeds in h is account with the Bank. 

Neu Chee s e relies upon section 9-306(2) of the Nebraska 

Un iform Commercial Code in arguing that a waiver occurred. 

Secti on 9-306(2) ( Reissue 19 8 0 ) reads: 

Exce o t where this article otherwise 
prov i des, a securi t y interest continues 
in collateral notwithstanding sale, 
exchange or other di s position thereof 
unles s the d isposition was authorized by 
the secured party in the security 
agreement or otherwi se , and also 
c ontinues in any identifiable p roceeds 
including collections received by the 
debtor. 

The Ne braska Supreme Cou rt has interpreted the "or otherwise" 

t e rm t o mean t hat a sec u red party can waive written consent, a nd 

thus its s ec u rity i nterest, t h rough its course of dealing with 

the d eb t or. state Bank v. secular-Bishop Grain Co., 2 17 Neb. 

37 9 , 349 N.W.2d ~12 ( 198 4) (Scoular-Bishop I). In a second ca s e 

inv o l,Ting the Sc0ula r - si s hop Gr ain Company , the State Supreme 

Court held: 

Waiver has een defi ned as a volu ntary 
and in t entiona l relinqu ishment or 
a bandonme nt or a known exi s ting l e ga l 
right , a d van t age, benefit , c l a i m, o r 
pr i vi lege , wh i ch except for such waive r, 
the p a r t y would have enj oyed ; the 
volunta ry aba ndonme nt or surrender , b y a 
capable person, or a rig h t known by him 
t o exi s t, wi t h t h e i n tent t hat such right 
shall be su r r e ndered a nd s uc h person 
foreve r d ep r ived o f its bene f it; or such 
c o nduct as wa r r a nts an in f ere nce of t h e 
r eli nquis hmen t of such r i g hts; o r the 
inten tional d oi ng o f an act inc ons i s tent 
with c laim ing i t . 

- 6-



Five Poin ts Bank v. Secular-Bishop Grai n Co. , 217 Ne b. 6 77, 681 , 

350 N. W. 2d 549, 552 ( 1984 ) (Scoular-Bishop II ). In both cases, 

t he cou rt held t h at an implied waiver t hro ugh a course o dealing 

s hou ld be fou nd wi th ex treme hesitancy a nd must be shown by clear 

and convincing ev i de nce . 

With this standard o f p r oof i n mind , J udge Crawford 

ru l ed Neu Cheese had fa iled t o produce e vidence suf f i cien t to 

establish a waiver on the part of t he Bank. This Court does not 

c onclude t ha t s uch a finding was clearly erroneous . Up on revie w 

o f the record, i t appears the Bank kne w o r should have known t hat 

Mr . J e nse n was se ll ing his milk wi t hout writ t e n a pprova l. over 

t he cou rse of t hei r relationship, approximate l y five hundred 

chec ks dra wn in p aymen t for his milk we re del ive red to t he 

de btor, who in t u rn de posited t he che ck s i n his a c count with the 

Bank. The r ecord also indica t es the Bank ra i sed no o bj e cti o n t o 

t he sa les. Me r e acquiescence, however , is i ns u ffic ient to 

establi sh waiver. coular-B "shop I, 349 N. W. 2d at 2 17 . Neu 

Cheese was r equi red to prove t hrough c lea r a nd c onv i ncing 

e v i dence that the c ou r se of deali ng between Mr. Jensen and the 

Bank amounted to a v o l untary and intentiona l r el inq u ishment by 

the secured party of a known and existing r i ght . Id . Judge 

Crawford held the Compa ny fa iled to mee t i ts burden a nd t his 

Court does not conclude his holding was clearly in error. 

As noted above, the FDI C cross-appealed f rom the 

Ba n k ruptcy Court 's dete rmination of the applica b l e s t atute of 

limitation. The Ba n k ruptcy Court ru l ed that the appl icabl e 

statute of limitation wa s the e igh t e e n-month period provided i n 
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Sec t ion 25-2 0 5(2), R.R.S., as amended. The FDIC argues the 

correct statute of limitation i s the four-year period set forth 

in Section 25- 207 , R.R.S., as amended. The pertinent portions of 

t he s t atutory s ec t ion s read: 

25-205 . Actions on written contracts, 
foreig n judgments. (1) Except as 
provided i n subsection (2) of this 
section, an action upon a specialty, or 
any agreement, contract, or promi se in 
writing, or foreign judgment , can only be 
brought within five years * * * 

(2) An action to recover col l a t era l ( a ) 
the possession and owners h ip of which a 
debtor has in any manner transferred to 
another person and (b) which was used a s 
ecurity for payment pursuant to an 

agreement, contract , or promi s e in 
writi ng which covers f arm products , as 
described in Sec t ion 9-109, Uniform 
Co~mercial Code, o r f arm products wh ich 
become inventory of a person engaged in 
f a rm i ng , shall be bro ught within ei g htee n 
mon ths fr om the date possession and 
owne rship of such collateral was 
transferred . 

£5-207 . Actions for trespass, 
conversion, o ther torts1 fraudi 
exceptions. The f ol l owing actions c an 
o n ly be brought within fou r y e a rs: 
(1 ) An a c t ion for trespass upon real 
property~ (2) an act i on for taking, 
detai ning or inj uring pers onal proper t y, 
i nc l uding actions for the s pecific 
r e covery of pe rsona l property * * * 

The FDI C s ets f ort h t hree reasons in suppo rt of its 

arg umen t t hat t he Bank ruptcy Co u rt er red. F i rst, it claims 

Sect ion 25-205(2 ) appl i es o n ly to cont r a ct actions. Th is is a 

tor t action f o r a convers ion and i s s pecifica l ly covered by 

Sec t i on 25- 20 7. Nex t, t he former statute only app li e s t o ac ti ons 

f or r e covery or r eple vi n o f c ollateral . The presen t a ct i o n is 
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one for damages r esulting f rom t he un lawfu l conversion, rather 

t ha n an action for replevin of the conver ted col l a eral . 

Fi nally, the legis l ati ve history of Section 25-205(2) i ndi cates 

t he sec t ion was in t e nded on ly t o apply to actions f or the 

recovery of possession o f farm p roducts. It does not a pply to 

s ui ts f or damages. 

Section 25- 205(2) became effecti ve July 1, 198 3. To 

da te , the Nebraska s preme Court ha s not decided any case wherei n 

t he sta tute was a pplied. Accord i ng ly, this Cou r t will look t o 

the leg i slative history proceeding the ena c t ment of t he statute. 

As not ed b y the FDIC-in its b r i ef , t h e s ection wa s adopted out o f - ­

a concern for t he "double jeopardy" problem that buye rs o f f arm 

produc t s are e xposed to due to the inte rplay between Sections 9-

306 and 9-30 7 of t he U.C.C. As wa s h e ld above, a p urchaser o f 

collate ra l t ake s s u bj ec t t o a ny security i nte res t whi ch ma y exist 

in t hat col l atera l. I f t he secur i ty interest is not r e li nquis hed 

th r o ug h waiver, a pu r c ha s e r of the goods c an be held res ponsible 

for t he debt o wed t o the secured pa rty, even tho ugh t he pu rc hase r 

paid in fu ll f o r t he g oods . Secti o n 9-307( 1) l im i ts t he burde n 

imposed on such a pu rchaser. A buyer in the ordi nary course of 

busi ness (see u.c .c. § 1-20 1(9 )) takes fr e e of a s ecurity 

interes t crea t ed by a seller even thoug h the s ecu ri ty i nte r es t is 

perfect e d and e ven though the buyer kn o ws of its existe nc e. Thi s 

except i on to section 9-306( 2) , howeve r, does not appl y t o a 

person b uy ing f a rm p roducts from a person engaged in farming 

opera ti o ns. 
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On March 3 , 19 83 , t he Ban k ing, Commerce and I nsurance 

Commi ttee t o the Nebraska Leg i sl a t u re held a hear i ng on bot h LB 

117 (a p ropo s ed ame ndmen t to Section 9-30 7 (1 ) ) and LB 343 (a 

prop o sed amendment to Sec t i on 25-20 5(2) ). The "double jeopa r d y" 

pro b lem was a ma jor focu s of t he hearing. Representatives o f the 

agricultu ral industry suppor ted the eliminat i on of the § 9-307 

fa rm prod uc t s exception by relating stor i es about purchasers o f 

f a rm p rod ucts being subjec t ed to claims, long a f ter t he purcha s e, 

f o r conversi o n o f collateral and and doub l e payment. (Marc h 3 , 

1983 , hear i ng , Tr . 4, 6 , 13, 15 , 17-19, 21-22). The Nebras ka 

Ba nkers Associ at i on, while opposing e l iminat i ng o f t h e - f a rm 

p roduc t s e xcepti o n , supported the s horten ing of the statu te o f 

limi t ations r e l at ing t o such action s from fiv e ye a rs to two 

ye a rs . ( Marc h 3, 198 3, he ar i ng, Tr. 28 , 41): 

Mr. Brandt [ Ge neral Cou nsel and Lobby i st 
for Ne b r a s ka Banke rs Association]: 
~* * * We have a greed to * * * the 
lowering t h e sta t ute of l i mitations. 
That 's in the amendme nts to 343. " 

Ulti ma tely , the Ne bra sk a Legi slat u re enacted Sec ti on 25-205(2) as 

a com p r omi se bet we e n t o tally e limina t ' ng the f arm p rodu c ts 

e xce pt i on a nd lowe ring the sta tu te of l imitations t o t wo yea r s. 

The eightee n-mon th per iod of limita tion was, in ef fect, a 

comp romi se be t ween t h e two-yea r pe riod ag reed to by t he Neb r aska 

Ba n kers As s oci a ti o n a nd the o ne -ye a r limitat ion d i scusse d b y t he 

Le gis la t u r e. ( See March 3, 198 3 , hear i ng , Tr. 4 3 ). 

Upon r e v ie w o f the l e g i sla ti ve hi s t o ry, it appears 

Jud g e Crawford was corre ct i n rul ing tha t the eigh t e en-mon th 

s t a t ut e of li mi tat i o ns applied t o the FDIC ' s c l a im aga in s t Ne u 
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Cheese. The Cou r t bel i eves Secti o n 25- 20 5 (2) wa s in tended to 

appl y to all actions brough t by a s e c ured part y against 

purchasers of fa rm prod ucts to recover t heir secu rity i nteres t in 

the colla t era l, i nc lud ing both replevin and conversion actions. 

Many farm p roduc ts are perishab le and re p levin a f te r thirty or 

sixty days would be a fruitless action. As i s the case he r e , a 

suit in replevi n to recove r milk would be f u t i le because the 

p r o perty wo u ld spoil before a c ou r t could addres s the merits of 

the cla i m. Thus , the amendme nt t o section 25-205( 2) would be 

re nde red me aningle ss i f it we re not a lso app lied to a c t i ons f or 

conversi o n of farm prod ucts. According l y, 

IT I S HEREBY ORDERED that the Ba nkruptcy Cou rt 's rul i ng 

against Neu Cheese in t he amount of $63,368. 71 i s a f f irme d. 

DATE D th i s 301!!.._ d a y o f Se ptembe r, 1986 . 

J UDGE 
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