
~· 

U ITED STATES BANKRU PTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

I N THE MATTER OF 

·AYE P. c;TEVENS, CASE NO . BK87-1379 

DEBTOR Chapte r 12 

MEMORANDUM OPIN ION 

Be f o r e a United States Bankruptcy Judge for the Di st r i ct of 
N~braska regard i ng Confirmation - hearing Septe mber 30, 198 7 . 

APPEARANCES 

Michae l Heavey, Attorney for De btor , 182 3 Harney St r eet, #3 00 , 
Omaha, E 68 10 2 

Pa tr i ck Nelson, At torne y fo r Prudential , P.O. Box 1060, Kearne y, 
NE 68 48 -1 060 

IT IS ORDERED: 

Debtor is an individua l more t han 70 years of age. She owns 
certain l a d which her son has c r o p share rented for 28 year s. 
She ha s signed a note to Prudent ia l ?nd exec uted a mortga ge on her 
land securing the no t e. Her s o n a nd others also signe d the no t e 
and exec ted the s ame mortgage i nstrument whi h grants Prudenti a l 
a mor tgage i n debto r ' s i n ter est i n l and a s wel l a s the son ' s 
i nte rest in part of the l a nd . The son has a rema i nder i teres t i n 
pa r t o f t he land s ub j e ct to debt or' s l i fe estate a nd has gran ted a 
mortgage to Prudent ia l regarding that i nterest. The note was in 
defaul t prepetit ion and Prudential o btained a j ud gment of 
forec l os rein December 1986. 

Deb t or proposes a Ch a p te r 12 plan to pay the al l owed secu red 
clai of Prudent ia l over 30 years, commencing one year a fte r 
conf irmat ion da te , such cla ' m to be pa i d i n e q ua l annual 
ins t llmen ts inc l udi ng 10. 5% i nteres t . 

Pr ud _ntial obj ect on s evera l grounds but the rea l issues 
seem t o be feasib il ity a nd the r igh t of the debtor to s t o p 
Pr ude nt i al from e xerci s ing its remedies against c o-obl igo rs or 
c o - mortgagors . 



The Court wil l address t h is sues i n r e ve rse order. Neither 
t he pla n nor the Bankrupt cy Code proh'bit s Prudential f r om 
colle t i on attempts d i re ted at nonban r up t cy deb t o r s. I o t her 
words, Pr dentia can s e l l t he son 's interes t in t he mortgaged 
prem · s es. Pr udential c a n sue t h son and h is wi fe o n the o t e . 
The Cour t does not accep t Prudentia l' s a r gument that when the 
i nte r est s of bankruptcy debtors and others a re involved in debt or 
secur ity i nstruments running t o the benefit of a c reditor , t ha t 
s uc h f in ncial or bus ines s arrangeme nt shou l d prohibi t ne of t he 
parties from rec e ivi ng t he benefi t of the ba nkrup t cy l aws . 

Wi t regard to feasi bil ity, the Court f i nds the evidence o f 
fu ture i ncome amounts to be specu lative a t be st . Such evidence , 
a s Prudent ia l suggests, predict i ncome, both g r oss and net, 
consid erably h igher tha n in previous years. Deb t or 's o nly support 
f or suc h a fu ture cash flow i s a bare assertion t hat converti ng 
t e bus iness re l at ionship between debtor and s on from a crop sha r e 
l ea s e to an owner/ c us t om o pera t or wi l l c r ea t e t he signi fican t 
income increase need to f und t he p l an. Such ev i dence, witho u t 
more, s uc h a s i ncome records of t h e son, is insuf f ic i ent to me et 
debtor' s bu r den to s ow t he plan is feasi b l e . 

Next , deb t or's plan sugges s the son agrees to perfor m the 
ob l igations of debtor under the plan if debtor dies before he 
p l an is completed. This sta t emen t i s no t suf fi cien • First, upon 
death of debto r , t ha t l and i n wh i ch debtor enjoys a li fe e state , 
will pas to the son by oper ation of l a w. I t may or may no t be 
subj ect to the t e rm s of t he c onfirmed p lan. 

Second , t here is no documentat ion executed by t e son, a 
nondebtor, binding him, his a ssets, his fami l y, or h i s l abor 
ser vi ces t o any terms o f the plan. Even i f there were such 
documentation , slav~ry was outlawed by amending the United States 
Constitution . Thi s Cour t c ould no t forc e h i m o perform t e 
servfces necess ary to comp lete t he p an. 

In c onc l usion, the Court f i nds as a fact that the plan i s not 
feasible. It wil l r equire a ma jor change in the operation. It 
will require a signi fican t ly dif f erent gross income t han has bee 
enjoyed in past years. It wi l l require honest labor and 
management services of an individual who has a vested ' n t erest in 
property of the estate without the Court having any jurisdiction 
to deal wi th or bind such indivi dual to t he plan terms. 

Therefore, the fea s i b ility obj ection of the ere iter is 
s us tained. All other o bj ections are overru l ed. T is case is 
dismissed. 

Separate Journal En try t o be entered. 

DATED: December 1 1 , 1987 . 

B THE COURT: 


