
vs. 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

HAROLD D. SCHULZ and 
MARILYN SCHULZ, 

Defendants 

MEMORANDUM OPINION 

These two adversary proceedings were combined for trial and 
evidence was heard on February 13, 19 86 . Case No. A85-195 is a 
complaint by the Bank objecting to the discharge of the debtor 
und e r Bankruptcy Code §727. Case A85-112 is a compla int by the 
Bank against the debtor and his wife, a non-cl,;ebtor, for a 
determination of the extent and validity of a s ecurity interest. 
Ap pear ing on behalf of the Bank was John Guthery of Pe rry, Per ry, 
Witthoff, Guthery, Haase & Gessford, P.C., Lincoln, Nebraska. 
Appeari ng 011 beha lf of the debtor and, apparen t ly on behalf of the 
wife of the debtor, was C. G. \~allace, III, of Thompson, . Crounse , 
Pieper a nd Quinn, Omaha, Nebraska. 

Findi ngs of Fact 

The debtor is a farm e r who, pr ior to bankruptcy, operated a 
farming operation and a dairy herd. Debtor filed a Chapter 11 
pe tition o n May 1, 1 985 . He has operated as a debtor - in­
possession si nce that time. 

De b tor ' s \v i f e of 3 0 · yea r s h a s par t i c i p i.:1 ted '"' i t h h i m i n t h e 
ope!:'a ti on of th e farm and the de~iry herd thro ughout the years . 

The clcb tor unu hi s \vi.f o. ow tt d ll of thc _i ~ ~ L.i. tle<.J rr:' ztl c111 d 
:w!-~: rm ::ll properl y as "joi n t IJ 'It.1n ts '.vi Lh r i. yltts o [ s urvivo r J IJip. 
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Throughout the years, the debtor borrowed money . from the 
Bank, provided financial information on financial stateme nt form s , 
signed promissory notes, signed at least two security agreements 
and at least one financing statement. His wife did not sign any 
of the d e bt or security instruments. 

The financial statements provided.to the Bank indicate~ t hat 
the a s sets and the liabil i ties were ow~ed by the deb tor . Howe ve r, 
the Bank realized that the real estate listed on the financial 
statement was actually owned in some type of joint or common 
owne rship between the debtor and the debtor's wife . 

The Bank loaned money to the debtor based upon the 
information provided in the financial statements. Specifically , 
the Bank made a determination on a annual basis that if 
liquidation of the debtor became necessary, the perso na l property 
ass e ts listed on the financial statement as owne d by the d ebtor 
would be sufficient or nearly sufficient to satisfy the debtor'~ 
obligations to the Bank. 

The debtor and his wife communicated freely with one ano ther 
concerning the need to borrow money from the Bank, the need to 
grant a security interest in the a~sets and the fact that money 
was borrowed and tha t assets we re pledged to secure t h e d e bt s . 
Mrs. Schulz was shown the various promissory notes , was shown t he 
financing statement and s ecurity agreement a~~ was shown the 
financial statements which were signed by Mr. Schul z . 

The proceeds of the loans from the Bank were use d for the 
b e nef it of Mr. and Mrs . Schulz in the farming opera tion. 

Mrs. Schulz consented to the gr~nting of the security 
inte rest in the farm assets . 

Prior to bankruptcy the Bank did not inquire of Mrs . Schulz 
whethe r or not she h a d an ownership interest in t he non-t i t led 
asse ts . The Bank r e lied totally upon the f i nancia l s t atemen ts 
provided by Mr. Schulz and upon some theory tha t the Bank off i cers 

· had tha t the male opera tor of the farm was the actua l owner of all 
of the a ssets. 

The d e btor , and not his wi f e, signed nume rou s cont r ac t s , 
l e ases and gove rnme n t doc ument s on b e half of t he farm ope r a t ion . 
He, and not she, had an ownership inte rest in certa i n compa n i8s 
~hi c h farr o wed pig s . Suc h ownership interes t ga v e h i m, and not 
her , th~ righ t to purchase a ce rtain number ot pigs per year . 

:. ft<:o r t h e ba nkruptcy · pe t ition v;as fi led, !IJr. . Schul z , as 
d e t1 to r-i n -rossess i o n , s~gregat cd th e pro ce2d s o f the sa l e of 
li\·es t oc k a nd g r a i11 and ~qu i p1:wn t . lie and h i:; \•l i f,, i1P[I<nc n rly 
' i·::cLinJ !: h o t s h e l~t~d <:tl\v clys h au d o n c~ - h<l lf O\vn c~r.s il L!:) in t- c rc~ ;t i.r1 
,o l l · 1 • t i i C f i1 (I II <1 :; ~~ r: t:; ( l 1\!] , ti l~~ r. C f 0 C C , l: [l r_, [) C 0 C C' ('d o:) [ C 0 Ill t fl ' ' :~ i\ l. C 

: ' 1. t' : 1, _' s ,~, ~ :--; ::; c: t s :-~ 11 o u 1 d I J c d i. v l rl c <.! u n <.~ - l1 ; d f .r: o r !1 • : L- i'! : 1 d o Ill ~ - lic1 I f 
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for him as debtor-in-possession. Based upon that division, she 
received certain proceeds from the sale of assets in which the 
Bank claims a security interest and she has spent those proceeds. 

?rior to bankruptcy, the Debtor held an interest in a bank 
account at a bank other than the plaintiff. He failed to list 
that bank account on his bankruptcy schedules. The plaintiff, 
through investigation, discovered the existence of the bank 
account and his interest in it and further discovered that 
approximately $6,000 was deposited in the account on the day the 
bankruptcy was filed. 

Issues 

1. Does Mrs. Schulz have an ownership interest in the non­
titled personal property? 

2. Did Mrs. Schulz grant the Bank a security interest in the 
non-titled personal property or did she authorize the debtor to 
grant such a security interest? 

3. Does the Bank have a valid security interest i~ the non­
titled personal property? 

4. Has the debtor-in-possession violated the Bankruptcy Code 
by failure to list assets on his schedules and by transferring 
assets of the estate, not in the ordinary course of business and 
without court approval? 

5. Does a debtor-in-possession have a duty to obtain court 
approval before transferring assets or permitting the division of 
assets in which another party claims an ownership interest, but 
which the debtor l~nows or should kndw such interest is or will be 
disputed by a creditor? 

Decision 

1. Issues 1 and 2: The non-debtor spouse does not have an 
ownership interest in the non-titled personal property. However, 
if, under a Nebraska law, it can somehow be construed that she 
does have such an ownership interest 1 she specifically authorized 
her husband to act as her agent to grant a security interest in 
her property and she is estopped from claiming that the Bank's 
s e curity interest fails a s t o her interest in the as s ets. 

2. _I_s_su~_3: The Ban k d o es have a valid s ecurity intere st 
t he non-titled assets. 

3 • I s -~~ e 4 : T h e cl c b t o r ' s cl c- t i v i_ t i o ~ ; , a L t h o u ') II ~' r <J u a b l y a 
v i c· ~ 1t i o n of the Cock, d o n o t c i sc t o su c l1 c1 l eve l o f od io u c~ n c s ~; 
t 11 :: t h i s d i s c : leu_- r1 e 'Y II o ul d lJ c:~ d ~.~ n i c' Li • 

in 
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4. Issue 5: Debtor-i n -possession and his counsel have a 
duty to obtain court authority prior to segregating assets a nd 
putt ing them beyond the reach of creditors when a non-deb t or 
claims an ownership interest which the debtor-in- pos session knows 
or should know will be challenged by a creditor. 

Discussion a nd Conclusions of Law 

A. Ownership Interes t of Spouse 

I n Ne braska there must be an expr ess agre eme nt between t he 
husband and wife providing for the wife to acquire an owners h ip 
interest in the husband's property in return for her services. In 
re Estate of Carman, 213 Neb. 98 (1982). 

In t h e absence of an express agreement, the wi f e i nvolved in 
the f a rming o perat ion is not entitl e d to a one-ha lf inte rest in 
the prope rty. ~e terson v. Masseyr 1 55 Neb. 829 (1 952 ). 

An ownership interest in property used in the farming 
operation must be established by a preponderance of the evidence, 
the quality of which is clear, satisfactory and convincing i n 
nature. In r e Whiteside 1 s Estate , 159 Neb. 36 2 at 368 (19 5 4 ). 
See also In the Matter of Selde n, unreported Memorandum Op i n ion, 
Bankruptcy D. Neb. January 27, 1986, BK8 4-2414 . 

From the evidence presented, the Court is convinced that 
there was no expre ss agreement that Mrs. Schulz would have a n 
o wne rship intere st in the u ntitled personal prope rty. In 
a ddition , t h e facts a re c l e ar that Mr. Schulz e nte red i nto ma ny 
diffe r ent contra ctual arrangements o n b e h a lf of the f a rming 
operation wi t hout h e r signature and one or more of those ' 
contra ctual arrangements affected the property which s he now 
claims is h e r own. Therefore, there i s no basis for her cl a im, 
unde r Nebraska l aw . 

Howe v e r , assuming fo r t h e pu r pose s o f a rgume nt th a t she does 
h a v e s ome type of owne rship i n t ere s t i n t h e n o n - titled asse ts , h er 
inte rest was encumbered by the debtor's granting of a security 
int e rest. In orde r for a s ecurit y interest to attac h, §9- 2 03 Ne b. 
U.C.C. ( Re issue 1 98 0 ) r e qui r e s t hat the d e btor have "r ights" i n 
t h e colla t e r a l. The Co d e ma kes i t cl e ar that the d e btor may 
acq ui re s uch ri g hts in the co llate r al upo n t h e a u t ho r i z a tion o f 
t h e actu a l own e r . Se e §9 - 112, Ne b . U. C . C . ( Rei ss u e 1 98 0}. Th e 
c o u rt i n Va l - U Con s truct i on Co mpa n y v_~~:mtra. ctor'.:> , I n c ~ , 21 3 Ne b . 
2 9 1 (1 9 83 ), state d that : 

"The Co d e r eco <]n i zes thc1 t a d eb t o r Hho 
d o e s n ot ovm the co l l a t <:~rdl 1n<:1y n o ne th c le s;-; 
u s e t h c co 11. c1 t e r u .l f o r s c c ur i t y t !1 •..? r c by 
a c ' ! u i r i n g r. i <J 11 t s i n t ll c co ll a t c r. a 1 \·J h c n 
a u thor.iz c' d t o ( io so l )y t h e: ac l: uu L ovm(~r o f t h e 
c o 1l L1l c r:-a 1 ." 
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See al s o Clay v. Gree nwo o d s 35 Neb . 736 ( 1982). 

A debtor acquiring such right s in collateral may e ncutCJbe r the 
entire property, notwithstanding the actual owner's failure to 
sign on the note or s ecurity agreernent. \'/here such authoriz a ti o n 
is given, the owner becomes a guarantor o r su r e t y by operation o f 
law to the extent of th~ s e cure d property and, a s such, is not 
subject to the requirements of the statute of frauds that h e 
execute a writing promising to answer for the debt of another. 
See Mauch v. Fir~t National Bank of Prague, 4 U.C.C. Rep. 831 
(Ok la. 1967); 37 C.J.S. Statute of Frauds, §22 9 . 

In addition, the d e btor could be con s true d as be ing an a gent 
of his spouse. As the Nebraska Supreme Court stated in Bu f falo 
Cou nty v. Richards, 212 Ne b. 826 at 829, (1982): 

"Age n cy will no t be presumed from the 
marital relation; but the f a ct that the wif e 
has such knowledg e of husband's activity on 
her property, in the light of othe r e vide nce , 
may be of stron g cor r oborative value. Owing 
to the close re l a tionship existing be twee n 
husband and wife, an agency by the husband ma y 
b e cre ated by slight circumsta nces . It is 
unneces s a ry that they e nter into an y formal 
contract of age ncy, nor is it necessary that 
the wife expressly state to her husband that 
she gives h i m author ity to a c t. Su c h a n 
a g ency may be inferr e d from the things said 
and a ct s don e ." 

Other c o u r t s h a v e s imil a rly h e ld tha t a vli fe involved in the 
debto r's farming operation may authorize her husband to encumber 
pe rsonal proper ty that she ma y hold a n i nte res t in. In the c a se 
of In re Kinney, 16 B.R. 664 (D. Mo. 1981 ), the wife of the debto r 
c onte nd e d tha t she owned a one -hal f interes t in a tra c t or that t he 
hus band grante d as s e curity for a loan. The court held that the 
wi fe h ad author i zed her hu s b a nd to e n c umber the p r ope r t y by 
acquiescing to her hu s band 's c o ntrol of the f a rming ope r a ti o n . 
The c o u r t e xpla i n e d tha t the hu s ba nd' s " signature o n t he security 
a g r eement and the fin a ncing s t a t e ment, o n his ov1n b e h a l f and a s 
the age nt for hi s wife , is s u ffi c ient to val i da t e these doc ume nts . 
Th e s e c urity inte r es t must, t h e r e f o r e , b e c o ncl ud e d t o b e v a l i d 
a nd pe r f ec t ed". I d . a t 665 . 

I n t h is c a s e , !·1 r . Schul z t e s t i f i 2 d t h a t h i s 1·1 i f e author i zed 
h i m t o g r a n t a sec u r i t y i n t e r e s t i n t h e [) r o pe r t y . ~~1 r s • S c h u l z by 
'd a '/ o f c1 c p o s i t i on t e s t i m o n y ad m i t t e d Cl. t t .r i a 1 , J d 111 i t t e cl t h a t s h 2 
k ;; c ·. / h e '-" .::~ s go i r 1 CJ to CJ .r Cl n t a ~·; C' c u r i t y i n t ~ r (' s t i n t !1 o u s s e t s a r 1 d 
s;-, ~ e1ut h orizcd h i l'l to clo so . 
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After all of these years of accepting the fact th~t her 
husband was borrowing money and pledging as security for those 
loans all of the assets of the farms, Mrs. Schulz is estopped from 
claiming an ownership interest or any type of interest that wo uld 
invalidate the Bank's claimed security interest. See Circle 7~ 
Fe i:t ilizer, Inc., v. Nelsen, 219 Neb. 661, 665; 365 N.l·l.2d 460, 
464 (1985). See all Hanika v. Rawley, 220 Neb. 45, 50; 368 N.i-l.2d 
32, 35 (1985). 

In Clements v. Doak, 140 Neb. 265 (1941 ), the debtor's wife 
concealed her claimed Oi~nership interest in real estate from a 
mortgagee. The court held that she was thereafter estopped from 
asserting an ownership interest in the property: 

' .. 
"If she did not then intend that the 

mortgagee should believe that her hu s band was 
the title owner, it was her duty to speak. By 
her silence she would be estopped in any 
action'by the mortgagee from asserting that 
the ,title was not in her husband. A married 
woman who permits her husband to mortgage her 
property or permits her property to r e main in 
the name of her husband is estopped to claim 
tha t her husband is not the owner." (Citations 
omitted.) Id. at 269. 

B. Validity of Security Interest 

The evidence in this case is that Mrs. Schulz acquiesced in 
the granting of a security interest with full knowledge that all 
of the assets were going to be pledged to the Bank as security for 
the loans. She cannot now be permitted to take a position a d verse 
to the Bank's interest. 

The debtor signed a security agreement in 1968 and another 
one in 1978. The Bank filed a financing state ment in 1978 which 
was continued by the appropriate filing in 1983. The security 
agreement signed in 1968, Exhibit 39, has never been r evoked. It 
grants to the Bank a security interest in all farm products 
including but not limited t o live stock, crops and supplies us e d or 
produce d in farming and f eeding operations; and a ll equipment, 
contract right s and accounts; including but not limite d t o 
specified. items. The security agreement a l so covers a ll inc r eas e , 
additions, acce ssions and subst itutions thereto or ther~for. It 
furth e r g ra nt s a security inte r est in all similar property owned 
by the debtor during the time the obligations a r e outstanding 
althoug h such prop c:; rty ma y be a cquire d or b e natu r al incr23sc 
af t er th o d ate o f tlH? secur it y agree me nt. It furth e r covc c:3 
;:>r o r::...:ct a nd rrocceds of collute rol . Th e sec urity CI<Jt" C.C tii Cn t 
c· :' (~ CJ t r> rl i n 1 0 7 8 1 l'::C il i l_, i t 2 , r:1 r or :t: :; o s c c u r L L y i n t (' ,- c· ~ -; l: i n n 11 rl t: u 
'"> ~)'"' ':' ~ r j c ' j r; '-"" 1 l ~-; 1 i ll c 1 u d i_ n (_J c ,- ~ l l: 1 r_• , ll c -, q s 

1 
co r n _. I H ' c1 Tl ;; 1 l1 · 1 y <I 11 r I 

:· il_: :r• 111 dd,litir>:l
1 

it qr- .11\t~ ; ;1 :; <•t: ur· tt y iiJI<· rc · :: t 1n c~ ll ~: 1111 i };, r 
.:::o l L: '. ' :· 1 1 I Ll · •. -q\1 i ~ - , , ,I ,_ ,I · L- f 't~· t l H' ri;Jt(' r ) i t· IIC' : : •' ( ' I ll . i ! '/ "' 1( ' ' 1 ·::1' '" '- ; " I ! 
' ' :· l' ~ · ~ ;-- · ': 11 • ' 1 1 l • ; c d , -" 1 I , 1 I • r " l ; .1 I l <H ~ c ·, ' : ; , ; r;q- i • · : : 1 ! ' , 1 r I · · , 1 1 1' I r ·' ! ' : : 1 II'' ' · I 1 ' 

· - : ~''1~ · >I' I \(• ' 1 .1 !' ( i :-:. ·r l I(> .t il)' ,_·u l L1l , , ,-_, ! ( l l - 1\ :: • ·d ~ 1\ t'• li i: : ,· r· l i 1 ' i l 
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therew i th; if li vesto c lc, a l l na t ural increa se t hereof and all 
grain, huy and other fe e cJs o wned by the b o rrov1e r und all equi ptnr~ n t 
used in feeding and handling livestock and in t he proc eed s of a ll 
of the collatera l . 

The debtor t estifi e d that all of the e quipment on t he f arm i s 
used in working with the livesto cl:. The equipment is, therefo r e , 
en c u~bered by the sec urity instrument and it is a perfected 
security interest. Simi larly, all of the grain as product .. and a ll 
of the proceeds of the sale of such product are covered by a 
validl y p e rfec ted security i nterest. 

The security interest is validly perfected because t he 
financing statement which was filed in November of 1978 cover s al l 
f a rm product s inc luding but not limited to lives t ock, crops , 
equipment a n d supplies used or produced in farming and fe ed i n g 
ope rations; and all contract righ ts and ac c ounts then owne d o r 
a f t e rwards a c quire d. It also covers proc e e d s a nd products of t he 
collateral. The financing statement as properly filed and 
continued, perfec ts the inte rest previously gran ted in 1 968 and 
1 97 8. 

c. Discharge ability of Debt 

Although the debtor failed to list a certain ba n k account o n 
the bankru p t c y schedules, this Court accepts his expl a nation g i ven 
a t tri a l that he simply fotgot that h i s name was on that a ccount . 
Suc h explana tion is consistent with the other testimony con c erni n g 
other accounts set up in th e name ~f his wife and ope ra ted as her 
accounts. 

The debtor did transfer assets which, by this opinion , have 
bee n determine d ' are his assets, rather than ass e ts in wh i ch Mr s . 
Schulz ha s a n o wn e rsh i p int e re st . Howeve r, from the e v ide n ce , it 
a~pears that the segregation of the assets was done in good fai t h 
wi t h a beli e f, probably fostered by consultation with lega l 
counsel, tha t Mrs. Sc hulz had a valid owner shi p inter e s t in t he 
collateral. Therefore, althoug h segregation of the procee ds 
from the s ale of the ~ s sets and the u s e of those proce eds has 
p roba bly h a rmed the c r e ditor, this Co urt s ha ll not f i nd t hat t he 
debt is nondischargeable. The case is close, howe ver. The d ebto r 
as d e bto r- i n- pos sess ion h a s some o f the ri ght s a nd d ut i es of a 
t r u s t ee . . 11 U. S . C. §1 10 7 . 

D. Du ty of Deb tor in Pos s ession a n d Co u nsel 

Th i s c ase i s a not he r ex a rnpl e o f c reat i v e l a v1 yer i n g . On e 
sr-•ouse has fil ed b a n krup t cy a nd is r cprcsen tt:;d b y l e g J. l cou n sc:l. 
Th e o th e r S[.lou se h oo; no t t' il cd bo n krup t cy , h u t c la ims a n ov: ;-v;rsh i :l 
in '~ ·.: r est i n r rn p er. t y i n 11h .Lc h a c L·c:::ditoc o.lso c lo i ms a ;:;cc ur i ly 
i n ·~ 2 r 0 : ; t . •.- ~ i t h o u t p C' r 1 il i s s i o 11 o f t h c Co u r t l h c r1 c u t o r - i n -
:·.H ~ : · . ,s~;i.o n ho. s p r• n n.i - t(" t_[ t h• ' non - cl (;hto r ~~po ll c-. c to ta!..:C' po~;~;c~: ~ ; i 0 11 

~)f ,: ' ;:Jl' t~-; .'i:1 •.: lt ic ll ;1 Cl:e<..l it. oL- c l .l i r ;~ ~; il ~;c c u L· i_ ty i n t c'r.c~;t , '; cJ J <>L' 
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dispose of those assets and dispose of the proceed s therefrom. 
The Bankruptcy Code does not permit a debtor-in-possession to give 
up a claim to assets in which the debtor-in-posse s sion kriows, or 
should know; that a creditor will claim are assets of the esta t e . 
The debtor-in-possession and counsel have a duty, if a situation 
such as the one in this case arises, to bring an action to 
determine the validity of these claimed security interests or to 
determine the ownership of the property. The debtor-in-possession 
and counsel have no right to make an independent determination 
that the creditor's claimed security inte~est is invalid as to 
certain of the property or as to the alleged interest of a non­
d ebtor. Unde r the appropriate circums tances, this Court may find 
that the actions or the acquiescence by the debtor-in-possession 
and counsel are grounds for the appointment of a trustee or for 
dismissal of the case. Similarly, the Court may, i~ fhe future, 
find that any advice provided by counsel to debtor-in-possession 
whi c h led debtor-in-possession to acquiesce in the claim of a 
non-party as to owners hip of the prope rty, i s advice that shal l 
not be compensated. Finally, counsel are absolute l y prohibited 
from representing a debtor-in-possession and a non-debtor who 
claimed an ownership interest in the property. Any such activity 
in the future by counsel in this case or any other c ase ~ay result 
in sanctions. See In re Patterso~, BK84-251. 

Sepa r a t e journal e ntry to follow. 

DATED: April 1, 1986 ~ 

· BY THE COURT: 

Copies to: 

John Guthe~y, Attor n e y, 1 40 0 First Na tiona l Ba nk Bldg., Lincoln, 
NE 685 08 

C. G. Wallace , III, Attorne y, 200 Ce ntury Bldg., 11 213 Davenport 
St reet, Oma ha , NE 6 81 5 4 


