
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRAS KA 

IN RE: 

RAYMOND E. NORRIS, et a l ., 

De b to rs. 

FARMERS STATE BANK OF 
SUPER OR, NEBRASKA, 

Plaintif f, 

vs. 

RAYMOND E. NORR I S , et al., 

Defendants . 
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This matter is before the Court on appeal fr om an order of 

the Bankruptcy Court dated May 27, 1986, dismissing the plaintiff 

Farmers St a te Bank of Super i or , Nebr aska's ( " the Bank's 11
) 

complaint against Raymond E. Nor r is and Barbar a B. Norris, 

deb tors- i n-pos session and th e Uni ted Stat es of Ameri ca. The 

complaint alleges that the defendants conve r ted t he Ba nk's cash 

collateral through a post-petition transfer of funds fr om the 

debtors to the In t erna l Revenue Se rvice. The Bankruptcy Court 

found that the Bank lacked s tanding to bring t he complaint , and 

ordered it dismissed. Upon revi ew of the issues, t he Court finds 

the decision of the Bankruptcy Court shou l d be reversed. 

BACKGROUND 

The Norris' are debtors-in-poss ession in their Chapter 11 

reorgani zation case filed with the Bankrup tcy Court on November 

21, 1984. This adve rs ary proceeding was filed by the Bank against 

the Norr i s ' and th e United States on Septembe r 9, 1985. The Ba nk 



is the holder of an a llowed s ecu red claim i n excess of $190,000.00 

evidenc ed by a security a greement a nd financing statement 

covering all of t he debtors ' i nven tory, accounts receivable and 

t he procee ds t hereof . The Bank claims that s ubsequent t o the 

f il ing of the Chapter 11 petition, and without au thorization by 

the Bankruptcy Cour t or pe r mission from the Bank , the debtors 

trans fe rred cash in the amount of $10,103.50 to the Internal 

Revenue Service. The Bank has made demand upon t he debtors and 

th e government f or return of the f unds but both refuse to do so. 

In its complaint , the Bank claims that the def endant s have 

engaged i n a conve rsion of t he Bank's cash col l a te r a l and pray for 

damages in the amoun t of the transferred funds. The Bankruptcy 

Court di smis sed the Bank's complaint, characterizing the action a s 

on e to avoid a post-petit i on transfer under 11 U.S.C . § 549 (a) . 

Because such an act ion may be brough t only by t he trustee or t he 

debtor -i n- pos s ession and not by a creditor, the Bd~kruptcy Court 

found that th e Bank lacked standing to mainta i n the a ct ion. I n so 

holding, h owever, t he Ba nkrup t cy Court expressed regret: 

Such a result , although required by t he 
language of t h e statute , i s n ot equitab l e . I f 
the a llegations of t he complaint a re ac cep ted 
as true f or t he purposes of t his motion , then 
the r e sul t of th is decis i on is t hat a deb tor­
in-posses si on can make paymen t s to a 
gove rnmenta l agency and pay from cash 
co l latera l a ny obl igation to that government 
a gency. This result may be nice fo r t h e 
debtor and t he Government, but i t certainly 
does not comport wi th th e overall s cheme of 
t he Bankruptcy Code which r equires the Un ited 
Stat es Governme nt and it s agencies to 
recogn i ze and r ema in s ubordinat e to perfected 
security i nterests. 
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Farmers State Bank· v . Norri s, No. BK 84-2287, mem. op. a t 3 

(Bankr. D. Neb . May 27, 1986). Th is appeal f ol lowed. 

DISCUSS I ON 

The question befor e the Cour t is one of l aw, and is thus 

subject to de novo review. Mat ter of Ame rican Beef Packe r s , I nc ., 

457 F. Supp. 313, 314 (D. Neb. 1978); In r e Gol f Course Builde rs 

Leasing, Inc., 768 F. 2d 1167 ( l Oth Cir . 1985). Such a review 

i nd i ca t e s t o t he Court t ha t t he Bankruptcy Cour t wa s in error . 

It is true that an acti on t o set as ide a post-peti t ion 

t r ansfer pursuant to 11 U.S. C. § 549 (a may be brought on l y by a 

t rus tee or deb t or - in - possession. In r e Ciavare l l a, 28 B.R. 823, · 

825 (Bankr. S .D.N.Y. 1983) . A creditor , such as the Bank, may not 

rely on Sect ion 54 9 (a ) to avoi d such a t ransfer. However~ that is 

not what the Ba nk is attempt i ng to do here . The Ba nk has asse rte d 

a c l aim premi s ed on the s tate law cause of action of convers ion , 

not on Se ct ion 549. Convers i on lfa-s be~n defined by t·he Neb r as ka 

Supreme Cou r t as ~' any di st i nct a ct of domi ni on wrongfu l ly as serted 

over another' s pr operty in deni a l of or inconsis t ent wi t h that 

pe rson 's r i gh ts." PWA Fa rms, Inc . v. No r t h Plat t e St a te Bank , 220 

Neb. 516 , 519, 371 N.W.2d 102 , 105 (1985) . See Prososki v . 

Commerci a l Na tional Bank , 219 Neb . 607 , 365 N.W.2d 427 (1985). It 

is a separate and di stinc t theory of recove r y , wh ol ly 

distinguishable from a c laim premi sed on Secti on 549 . Under 

Sec t i on 549, the trust ee s eeks to avoid a transfer t hr ough return 

of the funds to the bank rup t cy estate. I n a conve rsion acti on , 

the plainti f f does not se ek a return of the or i gi na l fun ds, but 
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dama ges in the amount of th e funds conver t ed. He r e, the Bank is 

no t a s ki ng t he IRS to return the t rans fe rred f unds to the estate, 

but is su ing to recover its own damages directly f r om the 

de fendants i n th e amount of the transferred fund~. The two 

theories of r ecovery are ideologically distinct, and while the 

Bank may not have standing to maintain an action under Section 

549, i t certainly does have s tanding to s ue for conve r sion. 

Moreover , the language used in Section 549 does not prohibit 

a creditor from bringing an action bas ed on state law which 

i nvo l ve s a post-petition transfer by t he debtor. The statut e 

simply emp owers the trustee to avoid unauthorized post-petition 

trans fers . It does no more than create a cause of ac t ion in the 

t rus t ee under federal bankruptcy law. Section 549 in no way 

addr es s es creditor a ctions which are premised not on f ederal 

bankruptcy law, but on state law. The Bankruptcy Court was indeed 

correct in determ'ining . that a creditor does not have ·Standing to 

bri ng an a c t ion ~nde r Section 549. It was in error, however, in 

chara cte r izing t he Bank' s sta t e law convers i on claim as one 

br ough t under Section 549. The conversion claim is distinct, and 

may be pur s ued by t he Ba n i n thi s ca s e. 

As th e Bankruptcy Cour t noted, th is resu l t comports with the 

overall scheme of the bankrup tcy code and t he re l ated 

j urisdictiona l s ta tu t es. 28 U. S.C. § l 57(b ) ( l) provides that 

ba nk ll.lp t cy j udges may hea r a nd de termi ne a l l cases under Title ll 

and all core procee di ngs arising under Tit le 11 , or aris ing in a 

ca s e unde r Tit l e 11. It is clea r that a di s pu t e ,such as this 
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involving competing claims of the debtor and several credi tors is 

within the j urisdi ct ion of the Ba nkrup tcy Cour t . In In re Major 

Dynamics, Inc., 14 B.R . 969 (Bankr. S.D. Cal. 1981), the Cour t 

re cogn ized the Bankruptcy Court's jur isdiction to de termine 

disputes between third- party credi to rs and t h e IRS . So ~ong a s 

the subj ect ma t te r of the dispute directly af f ects t he debtor·or 

the estate, and re so lution is ne cess ary to the r ehab i li t a tion of 

the debtor or t he orde rly and effic ient adm i n ist r ation of t he 

debtor's es t ate, the court said, t he Bankruptcy Court would have 

author i t y t o resolve the dis pu t e. I d. at 972. Se e In re Douthit, 

47 B.R. 428, 431 (M.D. Ga. 1985) . The di sp t e at i ssue here 

c learly does affec t t he debt or and t he es ta t e. Th e Bank not only 

has standi ng to bring t h e act ion, but may do so in the Bankruptcy 

Court. 

In s ummary, t he Court fin ds t ha t the Bank does have standing 

~to assert a state l aw conversion act ion against the Norris ' and 

the IRS in the Bankrupt cy Cour t. In a ddition to the standing 

issue, the part i es have raised an issue of s overeign immunity, 

which was not dealt wi t h by the Bankruptcy Court. The Court 

declines to reach that issue at this point in t he progress ion of 

the case. The parties a re, of cour se, f r ee to ra i s e the issue 

with the Bankruptcy Court upon remand. 

Accordingly, 

IT IS ORDERED as fo llows : 

1. The de cis ion of th e Bankrup tcy Court in it s order da t ed 

May 27, 1986, should be and her e by i s reve rse~ . 
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2. This case should be and hereby i s r emanded t o the 

Bankruptcy Cour t for further proceedings consistent with this 

Memorandum and Order. 
' AIJ-6 DATED this ~day of November, 1986. 

BY THE COURT : 
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C. ARLEN BEAM, CHIEF JUDGE 
UNITED STATES DISTRICT COURT 


