
IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTR I CT OF NEBRASKA 

) 
) 

HAROLD SCHULZ , ) CASE NO. BK85-98 0 
) 

DEBTOR ) A86- 2 5 7 
) 

FARMERS & MERCHANTS NATIONAL BANK, ) 
) 

Plai ntiff ) 
) 

vs. ) 
) 

HAROLD SCHULZ, ) ' ) 
Defendant ) 

MEMORANDUM OP I NrON 

Th i s matter came on fo r he aring on February 2, 198 7, upon 
defendant' s mot i on for summary judgme nt . Daniel Kaplan of Perry , 
Perry, Wit t hoff, Gu~fie ry, Haase & Gessford , Li nc o l n , Nebraska , 
represen ted t he plaint i ff, and C. G. Wa llace o f Thompson, Crounse, 
Pieper , Wal laca & Egge rs, Omaha, Nebraska, represented t he 
debtor/ d efendant . 

Fact s 

The debtor, Har o ld Schulz, f iled for r elief under Chapter 11 
on May 1, 1985. Prio r to fil i ng bankruptcy, t he debto r borrowed 
mo ney from the plaintiff, Fa r mers & Me rcha nts Nationa l Bank (the 
" Bank" ) a nd p l edged certa in collateral as s e c u rity . Later , the 
defendant t r a nsferre d to hi s wife and o thers a substantial port ion 
of that collateral . In earl ier a dversary procee d i ngs f i l ed b y the 
Bank aga i n s t the deb t or, t his Court found tha t the debtor had 
apparent ly s egregate d the secure d proper t y i n good f a ith, and the 
Cou r t decl ine d to g r a n t t he Bank 's obj ect ion t o the debtor' s 
discharge~ The Court also found that the Bank had a val id 
s ecuri ty i n t erest i n the col latera l. The Bank has broug h t s u it to 
de termi ne the d ischargeability of the debt owed to it by the 
defendant. The defendant has fi led a motion for s ummary jud gment, 
alleging that t he plainti ff is collatera l ly esto pped from 
l itigati ng t he issue of the de btor's intent be cause s aid issue was 
f u lly l i ti gated in t h e prior adversa ry pro ceed ings c o cern ing t he 
debtor's discha rge . 
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Issue 

Does the theory of collateral estoppel bar the litigation of 
the issue of t h e debtor's intent under 11 u.s .c. § 523 once the 
i ssue of inte t has already been litigated under 11 u.s.c. § 727? 

Decision 

Collateral estoppel bars r elitigation of an issue that was 
determi ned i n a prior proc eeding. 11 u.s.c. § 523 and 11 U.S . C. 
§ 72 7 contemplate di ff e rent s t andards of c o nduc t with regard to 
intent . Therefore, the li t igation of the debtor's intent in a 
p r ior Sect ion 727 proceeding does not bar t he raising of that 
issue i n a s ubsequent proceeding und er Section 523. A factua l 
i ssue rema ins, and the debtor's motion f or summary judgment must 
be overruled . 

Conclusions o f Law 

11 u.s . c. § 523(a) (6) provides -~s follows: 

"A discharge under s ection 727, 1141, 1228(a), 
1228(b) , or 1328(b) of t h i s Ti tle does not 
di scha rge an individua l debtor f rom any debt 
f o r wi l lfu l and malicious injury by the debtor 
to anot her enti t y or to t he propert y of 
another ent i t y." 

nse ct i on 727 . Di scha rge . 

( a ) t he court s ha ll gra nt t h e de bto r a d ischarge , 
unless--

(1) the debtor is not an i nd i vidual; 

(2 ) the debtor , with i ntent to hinder, delay, 
or defraud a cre d itor or a n officer of t h e 
esta t e cha r ged wi t h custody of property u nder 
t h i s Ti t l e, ha s t rans f e rred, removed, 
des t royed , muti l ated, or concealed, or has 
permitte d t o be t r ans fer red , r emoved, 
des t roy e d , mu t ilated, or conceale d- -

(A) property of t he debtor, with in one 
year before t he date o f t he f iling of t he 
petition; or ~ 

(B) property of t he est a t e , as of t he 
date of the f il ing of t he pe t ition ; 

(3) the debt o r has concea led , des troyed, 
mu t ilated , fal sif ied , o r fai l ed to keep or 
preserve ay r ecorded i nformation, inclu~i g 
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books, documents , r e c o r ds , a nd papers , f r om 
wh i c h t he debt or ' s fin a ncia l c o nd i t i on or 
busine ss transactions migh t be ascert a i ned, 
unless s u ch act or f ailu r e t o a c t was 
j u s t i f i e d under all of t h e circumstances of 
the case~ 

(4 ) t he de b t o r knowi ngly a nd f raudu lent ly , in 
or connect ion with t he case--

(A) ma de a false oa t h or account ; 

(B) p rese n teg or u sed a fal s e c la i m;" 

The Eighth Ci rcui t h a s defi ned the c o n c e pt of c o l lateral 
es t o ppe l i n Lovel l vs. Mixon, 71 9 F. 2d 1373 (8 t h Cir. 1 983) , a s 
f o llows : 

"Under t he doctr i ne of col la teral esto ppel , 
four c r i\er i a mu s t be me t be f ore a 
d e t e r mi nation i s conclusive i n a sub s equent 
pro c e e d i ng: (1 ) the issue sought to be 
p rec lude d mu s t b e t he s a me a s that i n volved in 
t he prior l itiga t i on; ( 2 ) t ha t i s s ue mus t have 
b e e n act ual l y liti ga t e d; ( 3) i t mus t h a ve been 
determi ned by a valid a nd fi nal j udgment ; a nd 
(4 ) the determi na t ion mus t have been e s sentia l 
t o t he j udgmen t." (c i ta t i on omi t t e d ) Id. at 13 76 . 

I t i s t his Court's opinion t ha t t he is s ue o f int ent tha t was 
l it i ga t ed in Fa r mers & Merchants Na t ional Ba nk , We s t Po i nt, 
Nebraska v s . Harold D. Schulz & Marilyn Schul z , Memorandum Op i nion 
(Bk r p t c y. D. Neb. Apr il 1 , 1986) wa s no t the s a me as tha t wh ich is 
r a i s e d in the i n s t a n t case under sect i on 52 3 , s peci fi cal l y s ection 
52 3(a) ( 6). In the prior proceeding , th i s Court f ound t ha t t he 
d e b tor had t r ansferred assets in good f a i t h wh i le be l i e ving t ha t 
hi s wi f e had a v a lid ownersh ip inte r e s t in the collat eral a nd 
sta ted , "The deb tor ' s a c t i v i ties, a l though a rguabl y a v i ol a t i o n o f 
t he Code, d o not rise t o s uch a level o f o d iousness that his 
dis c harge should be den i ed . " Id. at 3. The debtor did not ma k e 
t he t ransfers with act ua l i n ten t to defraud . However , actual 
int e n t is d i stinguishable from c on s t r uct ive intent, 4 Col lier on 
Bankrup tcy , 1 5t h Ed . ~ 7 27 . 02 [3 ) , p. 727 - 1 4, and t h is Court 
bel i eves t ha t s ec t ion 523 ( a ) ( 6 ) cont empl a tes c o n s truc tive inte nt 
when no ndi s charg e abili ty i s at i s s ue . 

The Ei gh th Ci rcuit outl i ned t he "wi l l f u l a nd ma liciou s 
in j ury" r equi remen t of sect ion 523(a)(6 ) in In re Long , 7 7 4 F . 2d 
87 5 ( 8 t h Cir . 1 985 ) : 

" Whe n transfers in br each o f securi ty 
agreeme n ts a r e i n is s ue, we be lieve 
nond is cha rgeabil ~ ty t urns o n whe t he r the 
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c o nduct is (1) headstrong and knowing 
('wil lful') and, (2) targeted at the creditor 
( ' malicious'), at least in the sense that the 
conduct is certain or almost certain to cause 
fi na ncial harm • • • While intentional harm may 
be v e ry diff i cult to esta blish, the likelihood 
of harm in an objective sense may be 
considered i n e valuating intent." Id. at 881. 
(footnote omitted) 

Although the issue of the debtor's actual intent has been 
de termined, the issue of whet her his actions were ''wi l lful and 
ma l i c ious" so as to preclude dischargeability of his debt has not, 
and, therefore, a factual issue remains. Collateral estoppel does 
not bar litigation on the i ssue of the debtor's i nte nt under 
sect ion 523, and, therefore, the debtor' s motion for summa ry 
judgment i s overruled. 

Separate J ournal Entry shal be f iled. 

' DATED: March 17, 1987. 

BY THE COURT: 

Judge 

Copies to: 

Dan i el Ka plan, At torney , 1400 FirsTier Bank Bldg., Lincoln , NE 
68508 

c. G. Wallace, I I I, Attorney , 11 21 3 Davenport Street , The Century 
Building, Sui t e 200, Omaha, NE 6815 4 


