
IN THE MATTER OF 

UNITED STATES BANKRU PTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

EVANGEL I NE JEAN MECHAM, 
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) 

CASE NO . BK85 - 1226 

DEBTOR 

EVANGELI NE JEAN MECHAM, 

Pl a int i ff 

vs. 

STATE OF UTAH, UTAH HI GHER 
EDUCATION ASS ISTANCE AUTHORITY, 

Defendant 

MEMORANDUM OPI NI ON 

A8 5- 32 0 

Chapter 7 

Thi s matter came on for s ta tu~ hear i n g upo n the 
pla int i ff/debtor's complaint fo r the determinat ion o f the 
dischargeabi l i ty of a student l oan as a hardship pursuant to 
11 u.s.c. §523 ( a}(8)(B) on Fe brua r y 10, 1986, in Lincol n , 
Nebraska. The plaintiff/debtor d i d not appear in perso n, but was 
represent ed b y counsel, John v. McNamara, of Omaha, Nebra ska. The 
de f endant, Utah Higher Educa tion Assistance Aut hority, did not 
appear iri per son nor by its coun s e l, Mark E. Wainwright, Assistant 
Uta h Attorr~ey General, Salt Lake City, Utah. The plaint i ff' s 
attorney, Mr. McNamara, made a professional state ment that he had 
commu nica ted with the de f endant's coun s el , t hat the part i es had 
agreed to s ubmit the matter based upon the plaint iff's Answers to 
the defend a nt's Interrogatories as the factual bas i s, and briefs 
by bo th parties. Having r ev i ewed these materials, the Court 
renders t h i s decision in f avo r of the plaintiff/ d ebt or for the 
reasons her e after given. - · 

I ssue 

Shou ld this debtor who obtained an Associa te of Applied 
Accoun t i n g Degree , a s ma ll portion of the last yea r of which was 
financed through the use of an educational loan made, i n sured, or 
guaran teed by a govern~ental unit or a non-prof it institution, be 
granted a hardship discharge of the debt represent~d by that loan 
in a Chapter 7 ba nkruptcy case ? An swer: Ye s. 
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Deci s ion 

Th is debtor s hal l be gran t ed a hardsh ip d ischarge pursu a n t t o 
11 U. S . C. §5 23 ( a) ( 8 ) (B) . 

Finding of Facts 

The debt or, Evange line Jean Mecham, i s a d ivorced mo ther o f 
five c hild r en, ages 1 7 thr ough 29. In r e s pons e to I n terrogatory 
No. 5 which asked fo r t he names of a ny persons dependen t upon he r 
for suppor t , debtor a nswered "none". However, two of the 
children , Troy ( a ge 1 7) and J ose ph ( age 1 9 ) , s till res ide with 
her. The debtor is not res ponsib le f o r child suppor t or alimony 
pa yments p ursuant to any divorce decree. 

The debtor filed he r voluntary Chapte r 7 peti tion for re l ief 
o n May 30, 1985. On her s chedule s she li sted a t otal inde b tedne s s 
of $3, 833.19, wh i ch includes debts t o 11 c r editors, all of whom 
are unsecu red. Approximate l y , $1,078 . 6 4 wi t h i nterest a c cru ing at 
t he r ate of 9% wa s owed to the defendant as of February 28, 1 98 6. 
The othe r two - t hirds of the d ebts a r e spli t between me di c a l /he a lt h 
-re l ated b ill s a nd c o n sumer debts. 

The debtor i s e mployed at Ch i ldrens Hospi tal in Oma ha, 
Ne bra s ka, a s a nu rse ' s aide. She has a gross monthly i nc o me o f 
$1, 0 0 0 a nd a ne t mo nth ly i ncome of $782.5 0 . The plain t i f f has a n 
As s ociate of App l ied Accounting Degre e, a s ma l l port ion of the 
l a st year o f which was f inance d b y the guara nteed stud en t loan. 
Th e e duc atio n so o b tained is not u tilized i n her cur r e nt 
employmen t. 

The plaint iff 's monthly expendi tures of $1 ,0 0 6 exce e ds her 
income wi thou t a deduct i o n for the loan pa yment in ques tion by 
$ 2 23. 50. Mrs . Me cham has a permanen t phys i cal disa bil i t y ( a n 
ileostomy ) which requires e x penses f or me dicine and medical 
supplies e ach month. Her son, Tr oy , has a s thma a nd foo t p r obl e ms 
which require braces for him to wa l k . Plai ntif f sta t e d in 
response to I n t erroga tory No . · 7 that it was unknown whe t he r her or 
her s on's c ondi t ion had limi t ed empl oyabi lity in the past ye a r . 
Debtor 's a ssets cons i st of no saving s and a 21 year old mo t or 
vehi cle. 

Conclusion s of Law 

The gener a l policy o f the Ba nkruptcy Code permits the 
discharge of an o therwise nond i s cha r gea b l e e ducatio na l loan o n l y 
i f excepting the debt f rom discharg e wo u ld i mpose an undue 
hardship on the debtor and the debto r 's depende nt. 11 u. s .c. 
§523(a)(8) (B) . The debtor has the burden of proving u ndue 
hardship. In rega rd t o Norman, 25 B.R. 54 5 (S .D. Cal. 1 98 2 ), I n 
rega r d to Hol zer, 33 B. R. 627 ( S. D. N.Y. 1983), In r e ga r d t o 
Price , 25 B.R. 256 (W.O. Mo . 198 2) . 
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The Bankruptcy Code d oe s not define undue hardship. Th is 
Co urt has previous ly c o nside red what cons titutes undue ha rdsh ip in 
two cases. In the Ma t t e r of Abrams, 19 3. R. 64 (Bankr. D. Neb r . 
198 2) the Court he ld: 

"Sect ion 52 3(a)(8) (B ) requires t hat 
extra o rdinary circ umsta nc es exist be fore 
di scharge is permit t ed. Undue hardship must 
be based on more than a p res e n t inability to 
pay." 

Id. at 66. The Cour t continued by saying: 

" Congress meant the extinguishment of 
student loans t o be an a v a i lable r emedy to 
those severely di s advantaged eco n omically as a 
result of unique fac tor s wh i c h are so much a 
part of t he bankr u pt' s life, present and i n 
t he f ores e eable futur e, t hat the expectati on 
of payment is virtua~ ly no nexi stent unless by 
the effort the bankrupt strips himself of all 
that makes li fe wor t h living ." 

The Court found t he deb t f or the student loan not di scharged 
in that case and al s o i n t he mo re r e c e n t case of In regard to 
Spr i nger, Case No. BK85-1 0 and A8 5 -116, (Slip Op . B.C. Neb. 
Nove mber 21, 1985.) Here t he Court reasoned: 

"There is no mechanl.cal f o rmula wh ich the 
Court may invoke in determining whether or not 
the r~quirement of repayment o f a student loan 
will put an undue hard s h ip on the debtor. The 
Court is required to e xamine all of t h e facts 
and circumstance s surrounding t he particular 
bankruptcy and determine whe t her there would 
be anything left from the debt or' s estimated 
future income t o enable the debtor to make 
s ome payment on the student loan. Andrews v. 
South Dakota Student Loan Assistance 
Corpo r a t ion, 661 F.2d 702 at 704." 

In revi ewing the financial circumstances of this debtor, th i s 
Court is convinced that this is a situation ·where the expecta tion 
of repayment is v i rtually nonexiste nt. While informa t i o n 
regarding the debtor's pre v ious emp loyment is lacking, her c u r rent 
job is a low entry posi tion and her budget shows a presen t 
shor t fall of funds. The presence of the debtor's e x isting medica l 
c onditio n is severe enough to constitute an extraordinary 
situation. Quite apa rt from whether or not s he supports her 
children that live wi th her, this Court i s convinced that debtor 
h a s a real hard sh ip s up porting just herself . 
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I n concl u s ion, it is the opinion of t h e Cour t that the 
student loan d ebt of this debtor is di s charg eabl e under 11 U.S . C. 
§523(a ) ( 8) (B). 

Se parate Jou rna l En t ry shall be e n te r ed . 

DATED: May 28 , 198 6. 

BY THE COURT: 

Copies ma iled to e a ch of the following : 

J o hn V. McNamara, Attorney, 5010 Dodge Str eet , Omaha , NE 681 32 

Mark E. Wainwr ight, Assistant Utah Attorney General, 236 Sta t e 
Capi tol, Sa lt Lake City, Utah 84114 
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