
IN THE MATTER OF 

UN ITED STATES BANKRUPTCY COURT 
FOR THE DI STRI CT OF NEBRAS KA 

JAMES J. PARKS COMPANY, CASE NO. BK8 4- 13 57 

DEBTOR A8 6 - 1 66 

EUGENE CHAMBERLAIN , Trustee, CH. 7 

Pla i ntif f 

vs. 

J.P. CONSTRUCTION, I NC., 

Defend a nt 

MEMORANDUM 

Tr i a l on t his preference acti o n was heard in t wo par t s , 
beginn ing o n Oc t obe r 1, 1987, a nd the final day of t ria l was April 
26, 1 988 . Marion Pruss, David Kouko l a nd C.G . Wa lla c e, o f 
Thompson, Crounse , Pi e per, Wal l a ce a nd Eg ge rs , P .C., Omaha , 
Nebraska, appeared on behalf o f the pla i nt i ff . Rober t Bo t he and 
Geoffrey Pohl o f McGr ath, North , O'Ma l ley & Kratz , P. C. , Omaha, 
Nebras ka, a ppea red on beha l f of the defendant . Th is memor a ndum is 
t h e Cour t's find i ngs o f fact and conc l usions of l aw as required by 
Bankr uptc y Ru l e 705 2. 

Facts 

The debtor , Jame s J. Parks Company, o perat e d a n a s phalt 
pa v i ng c ompany i n t he Omaha , Nebr a ska , a r e a for ma ny ye a rs until 
May of 1 985 . On June 17 , 1985 , an involunta r y Chapter 7 
proceed ing was fi l ed aga i n s t the d e btor and on September 3 , 1985, 
a n orde r f or relief was ent e red . Pl a i ntif f Chamberlai n was 
appoin ted t r ustee · n the Ch apt er 7 case . 

By i ts a c t i on , the trustee see ks to r ecover t he fol lowing 
payment s made by d ebto r to defendant during the one-year ins ider 
preferen~ · f Section 5 47 o f the Bankruptcy Code : 
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Da t e 

Augus t 23, 19 84 
Septembe r 24, 1 98 4 
March 6, 1 985 
Mar c h 6, 19 8 5 
April 29, 1985 

The defenda nt, by its own admission, 
debto r. 11 U.S . C. § 101(30)(B). 

Amo unt 

$2 4 ,979.62 
$2 4, 050.98 
$26,592 .89 
$20 , 1 39 .00 
$ 1,3 47.50 

is an i ns i d e r of t he 

The Ba nkrup t c y Code at 11 u. s .c . § 547 permits a trus t ee to 
avo id a transfe r o f an in t e res t o f the d e b t or i n property, or 
payme n t such as those descr i bed a bove, if the trus t ee can prove 
each o f the f ol lowi ng e l e me nts : 

1. that the t r a nsfe r or pa yme nt was to o r f or the be nef it of 
a credi t o r ; 

2. for or on account of an anteceden t debt owed b y t he 
debtor be fore such tra n s fer wa s ma de; 

3. made while the deb t o r wa s i nso l vent; 

4. made ( A) on or within n inety days before the date of th e 
fili ng of the pe ti ti on; or (B) between ninety days a nd one year 
be f o re the d a te of the fili ng o f t he p e t it ion, i f s uch creditor a t 
the time of s uch tran s f er wa s an i ns i der; a nd 

5. s uc h payment e na b le s s uch credi t or t o r e ce i ve more than 
such c r e ditor wou l d rece ive if t he t ransfe r had not been made a nd 
t he credi tor received payme nt to t he extent provided by the 
Ba nkruptcy Cod e. 

Fo r the purpo ses o f a prefere n ce ac t i on , t he debtor i s 
pre sumed t o have been in s o lve n t o n and during the n i nety days 
immed i t el y pre ceding the date of t he f iling of t he petition. 
Sectio 5 47 ( f). In addi t i on, the trus t ee has t he b urden of proof 
on each o f the e leme nt s in Se ct ion 547(b) rec ited above . And t he 
defendant has the burden of p r oving the non a voidabili ty of such a 
trans f er f o r a ny or a l l of the reas on s l i sted at 11 U.S.C. § 
547 (c ). 

There i s no di s pute that the payments were made t o a creditor 
on a ccoun t o f an ant e ced e nt debt owed by t he debtor befor e the 
transfer wa s made , t ha t all bu t the last pa yment were made between 
n i ne ty d a y s and one year befor e the date o f the fil i ng of t h e 
peti t ion to an insider and t hat t he l a st payment wa s made wi t hin 
ninety days of t he d a t e o f t he f ili ng o f t he pe t i t i on a nd fi na l l y, 
there a ppear s to be no di spute that the c red itor r e ceiv e d mo r e 
than it woul d hav e had the case been fi l e d , the t ransfer no t been 
made a nd t he c r editor rec e ived paymen t t o t he extent p rovide d 
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under the provisions o f t he Bankruptcy Code. There f ore, the on l y 
is sue upon whic h t he t rustee has the burde n of proof is the 
inso lve ncy of the d e btor at t he time the transfers were made. 
Section 547(b) (3). 

The defense , in a ddition t o the solvency/insolvency argument, 
allege s that a ll of the payments were made in the ord i nary course 
o f bus i ness and, t herefore, a re not avo i dable by t he trustee unde r 
Sect i on 547( c)( 2). That section provi des t h a t the t rustee may not 
a void such a t ransfe r to t he extent t ha t s uch transfer was : 

(A) in payment of a debt incurred by the debtor in the 
or dinar y c ourse of business or fi nancia l af fai r s of the debtor a nd 
the tran sfere e; 

( B) made i n the o rdinary course of business or fi na ncial 
affairs of the debtor and the t rans feree; and 

(C) made according to ordinary business terms. 

The Court must fi rst dete rmi ne whe t her or not on the dates 
the trans fers were made the debtor was insolvent. That i s, t he 
Court mus t determi ne whe t her or not t he f inanc ial condition o f t he 
debto r wa s s uch that the s um of the ebt or's debts was g rea t er 
than all of t h e d e btor's property, at a fair valuation on the date 
of eac h t r ansaction. 11 u. s.c. § 1 01 (31 )(A). The Court finds as 
a fact that o n August 23 , 1 984, and September 24 , 1 984, t he debt or 
was an operat ing business. It had emp loyees, asse t s , contracts, 
ongoing cont ractual obl igations and c u rrent r e ceivables. The 
certified public acc ountant e ngaged to audit t he books and rec ords 
of t he d ebtor for t he c alendar yea r ending December 31, 1984, 
determined a f te r such audit t hat t te assets of t he cor po r ation 
e xceeded its liabilities as o f December 31, 1984, assumi ng a n 
ongoing business and based upon the knowledge o f t he CPA of t he 
pr ior h i story of the debtor , i ts a sse t s a nd liabi lities a nd its 
hi s torical earnings. 

The certified public accountant provi ded a n aud i t report to 
the debtor i n e arly March of 1985 which contained such 
conclusions. Howeve r , in May of 1985 the debtor conveyed a lmost 
all of its business assets t o a thi r d party for several hund red 
thousand dollars less than the assets were c arried on the books of 
the debtor and f or an amount which was less t han the liabi lities 
shown on t he audit r eport f or December 31, 1984. 

As a resul t o f such c onveyance , the certi fied public 
a ccountant wi thdrew its opinion on the fin a ncia l s t a tement for 
Dece mbe r 31, 1984, because a s a result o f such conveyance t he 
debtor d id not have suff icient assets to remain in operat i o n. Th e ~ 
cert ifie d public accountant testifie d t hat the audit i ng s tandards 
by wh ich he opera ted assumed t hat the books and records of the 
company f airly s t a t e d the assets and liabi l i t ies of t he company on 
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t he ba s i s of an ongoi n g o peration. Once it was d is c overed by t he 
aud itor t hat there would be no f uture ongo i ng operations, t he 
aud itor was required to noti fy t he u sers o f t he a udite d financia l 
s tate me nts that the y c o u ld no l o nger be reli e d u p o n. Th e 
withd r awal of t he opinion of t he aud itor d i d no t mean t ha t he 
believed the f inancial records of t he d e btor were inaccu r ate as of 
Decembe r 31, 1 984. 

In addition to convey ing mos t of the o perating as s ets of the 
debt or to a thi rd party in May of 1 985, at a value l e s s t h an the 
l iabilit i e s o f t he debto r, the t rus t ee urges t he Co u r t to fi n d the 
debt or to be i n so l vent i n 1984 becau se ma ny o f t he a c count 
r eceiv ab l e s that t he trus tee attempt ed t o col lect during 1 98 5 a nd 
later were found t o be unco lle c tible. Some of t he account 
rece i vables , i n l arge amount s , were due from insider s a nd others 
we r e hot ly disputed . There f ore, the trus t ee s ugges ts t he Cour t 
s h ould take a backward l ook at t he transaction and attempt to 
d etermine t he solvency o r i n solv e ncy of t h e debtor in August a nd 
Sep tember of 198 4 by 2 0/ 20 h indsight having the b e nef it o f 
unsucces s fu l col lect i o n activitie s o ver a year late r . 

This Co urt does not believe that is t he appropr iate standa r d 
for determi n ing i n solvency . The appropriate inquiry for 
de t e rminin g a fai r valuat ion as required by t he Co d e is whe t her 
t h e as s ets s hould b e va lued on a going- c oncern bas is or on a n 
ite m- by- item basis . According to one comme ntato r: 

(t)here is o v e r whelmi n g a u thority to t h e 
e ff ec t t ha t normal ly such valuat ion mu s t b e 
made from t he v antage of a goi ng concern a nd 
t hat sub seq uent di s memberment or i mposs i b i li ty 
t o dispose of plant , equ i pment , i nventory , 
e t c ., as an entirety should not enter i n to t he 
pi c t ure. But in some cases wher e t he 
enterprise was already defunct at t he cri ti ca l 
dat e a contrary pos ition has been taken by the 
courts. While undoubt ed l y in certai n extreme 
cases it would b e unreali sti c t o a scr i be, 
und er the guise of fair va lua t ion, a going 
c oncern character to an a ssemb ly o f assets 
belonging to an ente rpri se whi c h c eased 
f unct i oning, caution should be taken not to 
c ons i d er property as "dead" mer ely bec a use 
hindsight teache s t hat t he debtor was 
t rave ling on t h e road to financ i al r uin. 

2 Collier on Bankruptcy ~ 101.31 ( 15t h Ed . 1988 ) (citat ions 
omit t e d ). 

As pre viously di scussed , the d e b tor was a n active b u s i ness i n 
August and September of 1 9 84 . It had assets which were used in an 
o n going business opera t i on. Although the eviden c e s h ows t hat it 
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sustai ned a loss in the cale nda r year 1984 from its operat ions, 
the f inancial statements aud ited by a cer t ified public a ccountant 
familiar with the operations of the busines s by virtue of previous 
auditing ass ignments, show that f o r the yea r 1984, on an ongoing 
busines s bas is , the assets exceeded the liabilities and the 
operation was, therefore, so l vent. This Court concludes that the 
appropria t e method for de t ermining t he s olvency or insolvency of 
the debtor in Augus t and Septe mber of 1 984 ba s ed upon a "fair 
valuatio n" as required by the Bankrup tcy Code at Section 
101 (31 ) ( A) is on a n "ongoi ng c oncern " basis . Using such a 
valuation s tandard, t he Court finds as a fa c t that in August and 
September of 198 4 the debtor was solvent and the t rustee's 
prefere nce act ion must fail wi th reg a rd to the first t wo p ayments . 

However, a dif f e rent anal ysis is r equire d with regard to the 
payments on March 6 , 1985, and Ap r il 29, 1985. This deb tor was in 
the asphalt paving business. The inc ome of the debtor resulted 
from contracts which cou l d b e per fo rmed during the late spr ing, 
summer and fall of the year. The c a shflow of t he debt or was s uch 
that all of its income was rece ive d between Ma r ch o r April of a 
pa r ticular year and t he end of November o f a particular year . The 
winter months were dry as far as income was c oncerned but 
opera ting expenses were still incur red , although at a much slower ~ 

pac e than during the actual busy season . 

On March 6, 1985, the debtor a nd the defendant met , by the ir 
representat ives , and "settled up" the ir acc ount s . In o r der for 
them t o determine how much each owed the othe r, t he services of 
the debto r's certified public a ccountant was required . The 
evidence presented both by the testimony of the certifie d p ublic 
accountant and by the tes timony of r epresentatives of t h e debt o r 
and the defendant is that the acc ountan t r e vi e wed and s ummar i zed 
the different contractual obligat i ons r unning be tween t he partie s 
from various subcontracts completed in the fal l of 198 4 . The 
accountant made a determination of the amount owed by debtor t o 
defendant and the amount owed by defendant to debt o r . However, 
based upon testimony of the representatives of the t wo e nt itie s, 
the Court finds as a fact that even after the accountant had made 
such determination, the amoun ts were disputed. Settlemen t was 
made by the exchange of check s which bear very little relat ionship 
to the computa tions made by the a ccountant. 

Before reach i ng the defe nse of whether or not t his 
transactio n was in the ordina r y c ourse of business e x c eption to 
the trustee avo i d ing powers pursuant to Section 5 47( c ), the Court 
must once a gain a na lyze the s olvency or insolvency posi tion of the 
debtor on March 6 , 198 5 . For this ana lysis , however , t he Court 
finds tha t the a ppro priate va luation standar d is no t the "going 
c oncern" but ins t e ad , the Cou r t belie ves the a ppropria te va l uation 
sta ndard i s a deter mi nation o f wha t t he debtor c ould have obtained 
from the sale of the assets o n or a bout the d a te of the transfer. 
Eviden ce of suc h value wa s presented. Wi t hin t wo months of the 



date of t he March 6 paymen t s, all o f the ope r a ti ng as sets o f th e 
d e btor were s o l d to a th i rd party for $99 5,000 . Tha t amo unt i s 
less t ha n t he as se t s were carried on t he books a nd is l e s s t ha n 
the t o tal l ia b ili ties of the debt or. In additi on , within a f e w 
sho r t months t he r eaft er, the a ccounts r ece iva b le wh ich, fo r t he 
mo s t par t , were owed by i ns i ders or a ffi l i ates , were de termined t o 
be uncollect i b l e . There for e, wo r king backward f rom the 
determination o f uncol l e ctibili ty a t a d a t e several mont h s af t er 
Ma r ch 6, 1985, this Court concludes tha t t he obl i ga t i ons a lleged l y 
owed b y the a fil iates and i n siders whi ch were found to be 
unco l lect ible in la t e 1 985 and ear l y 1986 were mos t l i ke ly 
unco llect ible on March 6 , 1 985. 

As ev i dent i a r y suppor t for s uch fi nding, t he Co u r t accept s 
t he anal ysi s o f Mr. Hall, the certif ied publ i c accounta n t e mployed 
by t h e trus tee to analyze t he books a nd record s o f t he debt or a nd 
to pa rticipa t e i n t he collection attempts. The Court c onc l udes 
f rom the ev i dence p re sen ted by Mr . Ha ll t ha t t h e aff ilia t e d 
compani e s which were r esponsible f o r t he ma j ority of the ac coun t s 
r ece i vable l i s t ed upon the book s and r ecor d s of th e d e b tor 
ac t ua lly had no a ssets nor i ncome po s s i b ilit ies s e pa ra te f rom the 
de btor. Many o f t he en t ities , a l t hough separa t ely incorpo ra ted, 
were ei t h e r owned by t he debtor in who le or in part or we r e owned 
b y some of t he same s hareho l ders i n who le o r i n pa r t a nd were 
s ubcon t rac t o rs of the d e btor . Thei r v iabil i t y a s "go i ng c oncerns" 
and t he i r a b ility to pay t he d e bts t o t he debt or were t ota ll y 
depend en t upon t he d eb tor r ema in ing in bu s ines s and operati ng 
s uccess ful ly enough to pass on subcon t r a c t s to t he af fil iat ed 
entities. 

Furthe r more, one of t h e ma j or accoun t r eceivab l e s con s is t s o f 
an amount owed by the ma jor shareho lder of t he debto r. The amoun t 
is d isputed even t ho ugh t he ma j o r shareholder was also the seni o r 
off icer in cha rge of the ope r ati on . 

This Co urt conclud e s tha t f r om at l e ast March 6, 19 8 5 , a nd 
the re a fter , the d e b t or was ins ol vent. The a ssets of t he debtor 
were worth less if sold t han t he l iabili t ies of the debtor. 

The defendan t presented evi d e nce t ha t the tran sactions on 
Marc h 6 , 1985, we re i n the ordi na ry c ourse of business . Howeve r , 
the e xcepti on to t he t ruste e avoidi ng powers und e r 11 U.S.C. § 
547( c)(2) has t hr ee e l ements. Fi rs t, t he debt mus t have been 
incurr e d in t he ordi na r y course of bus i nes s of t he deb t o r a nd t he 
trans f eree ; s econd, t he payment mus t be made in t he o r di nary 
course of bus i ness o f t he d e b to r a nd the tra nsferee; and f i nal l y, 
the payment mus t be mad e a c c ord ing to ordinary business te r ms. 

I t appears tha t t he r elati onshi p between t he debtor and t he 
de fe ndan t was s uch that t he parti es d i d , on more t han o ne 
occas ion, mee t, determ i ne t he amount owed by each t o the o t h e r, 
a nd make paymen t s bas ed upon t ha t determi nat ion . This procedure 
is tota lly di ff erent f r om the ma nner in wh i ch t he debtor treated 
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all other account payables . Th e o r d inary c ourse of busines s of 
the d e b tor was to contract for t he supplies or services, obtai n 
the supplies or services, rece i ve an invoice for the supplies or 
services , and eventually, wi thin thir t y to sixty days , make 
payment. This defendant was t he on l y credi tor of the debt or that 
was paid on a ny t ype of "let ' s s ettle u p" basi s. 

The pa yments made on March 6 , 1 985 , were for debts incurred 
by the debtor i n t he ord i na r y course of its bus i ne s s a nd in the 
ordinar y course o f bu s iness of t he de f e nd ant. However , the 
e v ide nce is insufficie nt to c onvince th i s Court tha t e ither 
payment was made in t he ordinary course of business of the debt or 
and the t ransferee or tha t s u ch pa yment s were mad e according t o 
ordina r y bus iness ter ms . As ment ioned above, ordinary busine ss 
terms were for s e rvi ces a nd suppl ies to be rende r ed, i nvoices to 
be mailed and pa yments to be made with i n a cer tain amount of time. 
The payments made on March 6, 1985 , were f or services or supplies 
r endered in the fall of 198 4 a nd, therefore, do not mee t the 
ordi nary business t erms of this debt or. 

The defendant cla ims t hat on March 6, 1985, i t ha d a right of 
setof f against the debtor t hat it coul d have e xerc i sed a d, 
therefore, it d id not r e ceive any more than it wou l d have rece ive d 
in the Chapter 7 bankruptcy. Howe ver , to susta i n s uch the ory , t he 
Court would be r e q u ired to permi t a " ne t result r u l e" which does 
not a ppe ar to be the law. The Six t h Ci rcuit Court of Appeals i n 
the case of Fulqham Co nst. Co ., 8 C. B.C.2d 64 4 ( 6th Cir. 1983) 
proh ibite d such ne t re s ult. In a dd i tio n , e ven though the 
defendant may have had a right to seto ff, such s e toff was not 
exercised. On Ma rch 6, 198 5 , the part ies e xchanged checks a nd the 
fact that the defendant may hav e on March 6 , 1 985 , had a righ t of 
setoff is not a defense to an act ion t o r ecover a prefer ence. See 
In r e McCormick, 2 C.B.C . 2d , 11 45, 1149 (Bkrcy . N. D. Oh io 198 0 ). 

On Apr il 29, 1985, t he debtor pa id $1, 34 7 .50 t o this 
creditor. This paymen t was made wi th in n i ne t y days o f t he date o f 
the petition when the debt or is , pursuant to the Code , pre s umed 
insolvent. Section 547(f). There is no evi d e nce t ha t s uch a 
payment was either in the o rdinary course of bus i nes s or was 
intended to be a contemporane ous exchange f or new v a lue given to 
the de btor and, in f act , was a substantially c onte mporaneous 
e xchange whi c h would prohibit the trustee from avo i d ing the 
transfer pursuant to Section 547(c)(1 )(a ) and ( b ) . 

The Court, therefore, c oncludes that t he payments ma d e by the 
d e b t or to t he de fe ndant on Aug u s t 23, 1 984 , and Sep tember 2 4 , 
1984 , a r e not pref e rences and may not be avo i ded by the t r u s t ee . 
The Co urt fur the r c oncludes t hat the payments on March 6, 198 5 , i n 
the a mount o f $26 ,5 92 . 8 9 a nd $2 0,1 39 and t he payment made on Apr i l ~ 

29, 1985 , in the amount o f $1 ,3 47. 50 are all preferent ial 
trans f e r s subj ect to avo i d a n ce by t he t rus t ee under Sec t ion 547 of 
the Ba nkruptcy Code . 
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The r e fo r e, jud gme nt i s e n t e r e d in f avor of the t rustee and 
aga i ns t t he de f e ndant in the amount o f $ 48 ,07 9. 3 9. 

Separ a t e journal e ntry s ha l l be fi l ed . 

DATED: J une 30, 1988. 

BY THE COURT : 


