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IN THE MATTER OF 

UNI TED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

JAMES J. PARKS COMPANY, 

) 
) 
) 
) 
) 
) 
) 
) 

CAS E NO. BK8 5-1357 

DEBTOR 

EUGENE C. CHAMBERLAIN, Truste e, 

·- -........ .. . E.l ai nti.ff 

vs . 

I NLAN D TRUCK PARTS COMPANY, 
A Minnes ota Corporatio n, 

De f endant 

"-- . .. ) -
) 

MEMORANDUM OPINION 

A87-114 
. 

Chapter 7 

Tria l was h e l d on this preference action brough t by the 
trustee on January 2 7 , 1988. c. G. Walla c e of Thompson, Crouns e r 
Piepe r , Wal l a ce & Eggers, P .C., Omaha, Nebraska, a ppeared on 
behalf of the p l a i ntiff. David Stokes of Green, Hauptman & 
Stokes , Omaha, Nebraska, a ppeared on behalf of the defendant. 

This Memo r andum Opin ion is the f indings of f act and 
c onc l usions of l aw required pursuan t to Bankruptcy Rule of 
Procedure 7052 . 

Facts 

On June 17, 1 985 , t his bankruptcy case began. Prior t o that 
da t e , d e btor had been i nvolved in business transactions with 
de f endan t. Def endant i s a supplier of vehicle parts and 
maintenanc e services. Within 90 days of t he beginning of this 
c ase, the defendan t received payment from debtor of $1,956.96. 

Trustee alleges t ha t payment was made on account of an 
antecedent debt owed by the debtor before the transfer was made; 
t ha t it was made while the debtor wa s insolven t; and enabled the 
def endant t o r e c eive more than it would have r eceived if the 
t r ansfer had not been made and said defendant received payment of 
i ts debt to the extent provided by t he provisions of t he chapter 
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and t he ti t le. I other words , the pla inti f f al l eges t hat t he 
payment ' a s a r e fe rence a nd s hou l d be avoid ed p u r suant to 1 1 
U .. c . Sect i o n 54 7 . 

Defen a n t a dmits payment but argues t ha t the pa yme n t s ho u l d 
not be avo i ded a s a pre f erence beca use s uch payment fits i n to t he 
e xc epti on o f 1 1 u. s. c . Section 5 47 (c ) (2) wh ich prohibits the 
trus t ee f rom avoiding such a t ra ns fe r 11 to the e x t e nt tha t such 
trans fe r was --(A) in pa yme nt of a debt i ncurred b y t he de b t or i n 
the o r dinary course o f bus ine s s or f i nancial a ffai r s of t he debt o r 
and the transferee; ( B) ma de in t h e ordi nary c ourse of u s iness o r 
f i na ncial aff ai rs o f the debto r and the t r ansfere e ; a nd (C) made 
a ccord i ng to o rd ina ry busines s t erms ." -

Pu rs uan t t,o, 11 U.S . C. Se.ct ion- 5 ! 7 ( 9 ) , t h_e trus te€ has t he 
bu.iden.of proving t he a vo ida b i l i t y of a t r ans f er u nde r s ubsec t ion 
( b ) o f Sect i o n 547 and t he defendan t has t he burden of proving the 
nonavoida bi lity of a t ransfer unde~ subsect i on ( c ). 

The pl aintiff of fe red cert a i n a nswers t o i n t erroga t o r i es and 
requests f or a d mi ss ions by t he defendant which showed the d ate of 
t he payme n t and t he amoun t of the payment a nd that i t wa s f o r a n 
antece de n t debt. The p l a intif f then requested t he Cou r t t o take 
jud ici a l notice of portions of t he ban kruptc y f i le , i nc l ud ing th e 
schedules a nd sta teme n t of as set s a nd l iabili t i e s , in orde r to 
s how t hat t he defendan t r ecei ved more t han it wo uld have recei v e d 
t h r oug h an ordi nary liquidat i o n p rocess. 

e f endant objec t ed to t he r eques t to t ake judicia l notice on 
t he grounds that it was not r eques t e d in a time l y fashi o n a nd tha t 
t he plai n t iff had f a iled t o pro ve a l l of t he ele me nts nece ssa ry to 

- a vo id a tra n s f e r under Se ct i on 54 7 (b ). The Cour t reserved ru l i ng 
o n the ob j ect ion and now ent e r s i ts r ul ing. The obj e ction is 
overru led . 

The def e nda nt t he n presen t ed testimony f rom i t s l ocal cre d it 
manage r that t he payment was made i n the ordinary cour s e of 
b u s i nes s between the pa r tie s . The t es t imony i ncl uded the regu la r 
t erms be t we e n the s e part ies a nd te r ms of paymen t between this 
de f end a n t and othe r par t i s. It app a r s to t h e Cour t and t he 
Cour t fi nds s a f a ct t ha t t he payme n t , al thoug h wi t h i n 90 day s of 
the f i l ing of t he pe t iti on in t h is c ase , wa s i n t he ord inary 
cours e o f bus ine s s be t wee n t he debto r and t he d e fendan t and wa s in 
t he o rdina r y cour s e o f busi nes s betwe en t his de f endant a nd o t he r 
custome rs o f t h i s d e f e nd a n t . The wi t ness p res en t ed test i mony 
c one rni ng t he invo i c i ng pract i ces o f the bus i ness and the manner 
in wh ich a c sterner was treated if pa yment wa s not rna e withi n 90 
to 120 d a ys of the invo ice d a te. The po li cy seems t o be t ha t , 
wh en a pu rc hase of eithe r service or s uppl ies is ma de, an i nvo ice 
is de livered t o t he c ustomer . At the e nd o f t he mont h i n which 
the se r v1 c e or sale wa s ma de, a stat e ment i s ge nera ted by t he 
def endan t a nd sent to t he cu s t ome r. The c u s tome r is permi tted to 
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con tinue p u rchasi n g o n cred i t unt il the c ustomer h a s received 
t h ree mo n t hly statements f rom d e fendan t f o r a par ti c u lar i nvoice. 
If t hat invoice i s not paid at the e nd of s uch period , the 
customer is put o n a C. O.D. basis and no f ur ther c r ed it is 
extended. 

Th is procedu r e which would permit credit purcha s e s to 
continue during a period of 90 t o 12 0 days fro m a sale/purchase 
which was made o n c redit and has not been paid, L in the ordinary 
cour se of busines s of t h i s defendant and al l o f i t s c u stomer s. 

The debtor/customer was neve r p u t on a c.~.D. ba s i s . It made 
payments on a regular basis during t h e 9 0 to 120 d ay grace period. 
The pay men t i n question ~as -rna e on April 29 , 1985 ~ on an invoice 
f r.am -De€ember ·of- 1984 . - No sp-ecia r cel lec t ion-- e f f ort·s··. were made to 
o bta i n the payment; no d emand letters or cal ls were made and t he 
d e btor was not put on C.O. D. at the time of paymen t . 

Further , the defenda nt, t hroug h i t s emp l oyees , had no 
k n owledge of the f inancial diffi cu lty o f t he debtor at the time 
t he payment was r eceived. 

Conc l usions of Law and Di scuss i o n 

The issue be f ore t h e Co u r t is whe t h e r or not t he payment made 
o n Ap r i l 2 9 , 1985 , b y debtor to d e fe nda nt i s a voidable under 
Section 547 (b ) or is not avoidab l e pursuant to Section 5 47(c)(2 ) , 
the terms of which a re rec ited above. 

The purpose of Sect ion 547 is to "di scourage t he rac e to t he 
c ourthouse a nd to promo te the equal tre atment o f creditors." In 
re Independent Clearing Hous e Co. , 7 7 B. R. 8 43, 87 4 (D. Ut ah 
19 8 7). 

Th e Bankruptcy Code does not define "ordinary c o ur s e of 
business. " " 'Ordinary' c ontemplates ¥That is ordinary with respect 
t o the parties." I n re Fu lgum Cons truct i on Corp., 78 B.R. 146, 
152 (Bankr. M.D. Tenn. 1 98 7). 

The transferee mus t e stab l ish the following f actors to be 
excused f r o m the a voidance powers of the truste e : 

1. the pr ior cour se o f dealing betwee n the parties ; 

2 . t he amount of the payment s; 

3. the timing o f t h e payments; 

4. t h e circumstanc es surroundi n g the p yments. 

See In re Fi r s t Software Corp. , 81 B.R . 211, 21 3 ( Bkrtcy. D. Mass . 
1 98 8). 
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This Co urt be lieve s t hat t he de f endant has me t i t s bu rde n . 
It has e xp l ained the p rior cour se of dealing between t he p a r ties 
as being similar to t he p r o c edu res u s e d in the collect i o n o f t hi s 
par ti cu lar payment. The a mo u n t of the payme nt was a speci fi c 
amount d ire cted at a specific invoice. The timi ng o f t he payment 
was wi t hin t he 90 to 12 0 da y r equirement of the o r dinary bu s iness 
terms of the defendant. There we r e no special c i rcumst ance s 
surroundi ng the pa yments. 

Jud gment s hall be e n te r ed in favor of t he d efendant a nd 
against the p l aint i ff . 

Separate J ournal Entry shal l be entered. 

D~E.Q.:. Ma r....c h 1 6, 1 988 .- ~ .· 

BY HE COURT: 

Copi e s ma i led to e ach o f t he fo l lowing: 

c. G. Wal l a ce, II I , Attorney, 1121 3 Da venpor t St ree t, 200 Cen tury 
Building, Omaha, NE 6815 4 

David Stokes , Att o rney, 11605 Arbor Street, Omaha, NE 68 14 4 


