
UNI TED STATES BANKRUPT Y COURT 
FOR THE DISTRI CT OF NEBRASKA 

IN THE M TTER OF 

ELDON C. WICHMANN, 
RITA WICHMANN , 

DEBTORS 

) 
) 
) 
) 
) 
) 

MEMORANDUM OPINION 

CASE NO. BK8 7 - 521 

Before Ti mothy J. Mahoney, Un ited St ates Bankru tcy Judge, a t 
Li ncoln~ a hear ing o n Confirmation o f amended lan was held. 

APPEARANCES 

Tom Briese, Attor ne y for BMA, Wheeler at 1st Street, P .O. Box 790: 
Gra nd I s l a nd , NE 68802 

Eric Wo od , At tor ney fo r debt or, 3 00 Historic Library Plaza, 1 8 23 
Harney Stree t , Omaha, NE 68 1 02 

I T I S RDERED that t he p l an, as amended, is confirmed. The 
objectio n s o f BMA a r e overruled. Debtor may submit an order of 
confirmat i on. 

Fi ndings of Fact and Conclusions of Law 

1. Value. The evidence of value presented by the debtors i s 
more persuas i ve than that of the creditor. Land value $117,000. 

2. Interest Rate. he interest rate proposed in the amended 
plan i s the market rate as de t ermined by this Court in the 
origina l Wi Ghmann decis i on. Credi tor's rate hich wou ld be 
off ered to ew borrowers is not the " marke t rate" for loans of 
this type and is not conc lusive as to the r ate t ese debtors 
should pa y to give cred itor the present value of its claim. 

3 . Chapter 7 Disc harge - Eligiblity. Debtors previ ous ly 
r eceived a Chapter 7 discharge in BK84-1294 . Such discharge does 
not make debtors ineligible as family farmers unde r Chapter 12. 
In addition t o the mortgage debt t o BMA, debtors may have incurred 
o her "farm" d b t a fter the Chapt er 7 order for r e l ief was 
entered. That new debt was not d i scharged i n Chapte r 7 . Ne i ther 
the Legislative history , nor t h e spec i fic language of Chapter 12, 
i nd i c a te that debtors pr eviously in Chapter 7 are prohibited from 
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rece iv · ng t e b e nefits o f Cha p t er 1 2. I n d d ition, t h i s 
creditor's argumen t wou l d no t be a c cept ed as v alid in a Chapter 1 3 
proceeding, if these debt o r s met the debt l imi t s for Ch apt er 1 3. 

The C ur t rea s ons as f o llows : Sect i o n 1 01 (11 ) d ef ines "debt" 
as liabi li ty on a c la im. Section 10 1 (4) defines "claim" as a 
righ t t o payment. Sec t i o n 54 1( a)(1 ) def ines pro perty o f the 
e state as al l l e gal or equita ble interest of the debtor i n 
property as of the c ommencement of the case. 

Debtors have lega l t i tle t o the land. The BMA has a lien on 
the l a nd. Ther e fore , BMA has a cla i m ag inst property o f the 
esta t . Sect ion 10 1 (33) def i nes " lien" as a charge aga i nst 

.prope rty to s ecure payment. BMA's l ien is a claim nd 
al t houg h BMA allege there is no debt to restructure, unde r t he 
Code, a debt i s a liabili t y on a claim. Even t hough the de tors 
h a ve no pers onal iability to BMA , their p roperty i s liable fo 
the debt and so it follows , in the opinion o f t h is Cour t , t a t t he 
debtors hav e a n obligation t o BMA which ma y be r es t r u c tur ed in 
Cha p te r 12. 

4 . BMA Un s ecur ed Claim. Sect·on 506(a) provides tha t an 
a llowed c l a im of a creditor s e cu ed by a lien on p roperty . .is a 
secured c aim t o t he extent of the va l ue of such c redi tor's 
interest i n t he esta t e' s interes t in t . e property . The efore, 
sine the right o f BMA to obt i n a deficiency, personal judgmen t, 
against the debtors for any amount due from debtors to BMA in 
excess of the value of the pro perty wa discharged i n Chapter 7, 
the creditor holds a n al lowed secured claim of $117 , 000 and does 
no t h a ve any un ecured cla i m. 

5. Fe asibility. BMA s uggests that a 20-year payoff of a 
mo rtgage obligation vio l ates the statute and l oca l rules and makes 
the f easibility determination by the Court unreliable . In 
additio n , BM A alleges that the advanced ages of the debtor s makes 
repayment unlikely . 

All o f the obj ections are re j ected. The statute permi ts 
unsecured debt to be pa i d off " i n t he plan" over t hre.e t o five 
years . I t ant i c i pates, a s does Chapter 1 3 , log-term oblig at i ons 
t o be paid ove r a l ong t erm. I f, after the three years expire, 
t he deb tor s defaul t, BMA wil l have the right t o foreclos e a nd 
se ll . 

De btors are not ove r 65 years of age a nd BMA p r ov i des no 
evidence tha t persons of d e btors ' ages would b e denied l o ns 
solely on t he bas i s of age . Such obj ection , although considered 
by the Court , is f ound to have no basis , when other fac t o r s are 
considered. 
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Page 4 of t he o bjection, Fi l ing #6 0, itemizes spec i f ic 
problems BMA has with the plan. The Court finds t hat debtor s have 
u sed, borrowe d or r ent ed mac hinery in the past, and may do so in 
t he futur • The Court finds that the actua l r enta l rates for l a nd 
leas es are as suggested b y d btors, no t the rates BMA t h i n k s they 
s hould be. 

Debtors propose l i v ing expe nses of $500 per mo n th and BMA 
s ays the amount is too low. De btors should be g iven the 
opportuni ty t o prove t he amoun t is suf f i cient and this Court wi l l 
not engage in s pecula t ion about t he amount a motivated family farm 
unit should .spend for living expenses. 

The o ther objections on Page 4 o f Filing #60 suggest d e btors 
c anno t make the i ncome r e qu i red to fu d the plan. BMA wil l have 
t hree years to monitor the suc cess of debt ors and wi ll have the 
right to mov e fo r dismi ssal i f the p l a n proj ections are no t met, 
or if the BMA p ayment s a re not me t. 

6 , J ur i s dic t i on. BMA appe a led a n earlier determinatio n or 
va l ue and interes t ra t es. I t now c l aims this Court l ost 
j urisdiction as a r esult of the appeal. Such appea was 
premature. The order appeal ed f rom de n ied confirmation, which was 
t he issue before t h e Co rt. In the op inion, the Court told t he 
parti e s t he valu e t hat must be included in a plan and the interest 
r a t e which mus t be included. Until a plan with such value and 
r ate is con fi rmed, this Court does not believe BMA had any right 
to appeal. o o r der h a rming the i nterest of BMA was entered as a 
f i nal order . Therefore , this Court did not l ose jurisdiction. 

Motion to d ismis s is overru ed. Plan as amended conf i rmed . 
Debtors to submit confi r mat ion order. 

Journal entry conf irming plan, as amended, shall be f i ed . 

DATED : Oc t ober 21 , 1 98 7 . 

BY THE COURT: 


