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Thi s mo t i on t o di smi s s came o n f or he aring on Fe b rua r y 9 , 
1987. Appear ing on beha lf of t he de fendant wa s J ohn A. Ri c kerson 
o f Rickers on & We lch , Omaha, NE. The p laintif f appe ared pro se . 
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FACTS 

Pl a in t if f and debto r a r e divorce d and have been a t a l l times 
i r e l evan t to thi s ac t i on . On January 24, 1 98 4 , d e btor and 

p laint i f f c o-signed a promis s o ry no t e f o r $34, 8 50 .0 1 wi t h Ci ti c orp 
Person-to-Person Fi nanci a l Center , Inc., Omaha, Ne braska . As 
security fo r the l oan, debtor and p la i nt i ff co-signed a deed o f 
t rus t p l a c ing p l a i ntif f 's home in t rust wi t h Cit i corp as 
bene fici a ry. 

The se documents r eplaced e ar l i e r ones s igned some t i me i n 1 98 1 
at wh ich t i me debto r had promised p lai n t iff to pay the payment s as 
they came due o n t he p romissory not e . Pl a i n t if f c l a ims tha t 
debto r signe d a wri t t e n a greemen t i ncor por ati ng thes e promises bu t 
s aid agreement is not i n evid e nc e . Rely i ng on debtor 's promise, 
pla i nt if f co- signe d t he p r omi ssory note and deed o f t rust . 
Debtor 's a nd plaintiff ' s a f f idav it s d iffer as to the spec ific u se 
of the loan, but bo t h a greed tha t it wa s for a bus ine s s purpose. 
Debtor ha s defaulted o n t he payments. 

On October 28, 1 985, debtor fi l ed a Chapte r 7 pe ti t ion. On 
De cembe r 1 6 , 1 985, t his Cou r t granted Citi corp' s No vember 2 0 t~ 
reques t for re lie f from t he stay and on Janua r y 3, 1 98 6, gr a n ted 
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plain t iff's Dece mber 3, 1985, request f or re l ief f r om the sta y so 
that s he c ould pursue a fraud act i on agains t debtor in Doug l as 
County Distr i ct Court. Plaintiff c aimed that debtor had 
fra udulently induced he r to mortgage her property. This Court 
stated that t he Distr i ct Court's "judgment shall be binding on 
d e btor." [J.E . 1-3-86 ]. 

On April 14, 1986 , the District Court held for debtor, 
fi nd ing t hat plaintiff fa i led t o show fra ud. Plaint i ff now 
objects t o debt or' s Chapter 7 d ischarge unde r both Sections 523 
and 727, again claiming d ebtor f raudulently i nduced her to 
mortg age her property. 

QUESTIONS PRESENTED 

I. Whe t her the District Court decis i on that plainti ff had 
not proven fraud establishes collateral estoppe l for purposes of 
Sections 52 3 and 727? 

I I. Whether the plaintiff has proven fraud suff i cient to 
satisfy either Section 523(a)(2)(A) or Section 727 ( a) if the 
doctr i ne of collateral estoppel does not apply? 

II I. Whe t her t his Court may d ismiss f or cause as prov i ded i n 
Section 70 7 ? 

DI SCUSSION 

I. I n Lo vell vs. Mixon, 719 F.2d 1373 (8th Cir. 1983), the 
c ourt outlined f our criteria which must be met before t he doctrine 
of collateral e s toppe l is a pplicab le: "(1) [T]he issue sought to 
be p r ec l ude d must be the s a me as t hat involved in the prior 
l it i gation ; (2) that i ssue must have been actua lly litigated; (3) 
it must na~ been d etermined b y a val id a nd final judgment; and 
( 4) the de t ermina tion must have been essent ial to the judgment." 
I d . at 13 76 ( ci t ation omitted). Additionally, "the party a gainst 
whom the e arl ier decis i on is being as s erted had a ' f ull and fair 
opportunity ' to l itigate the issue i n question." Id. (citation 
omitted ). 

The i s sue before the Di strict Court was whether the debtor 
fraudulently represented t hat t he deb t or would make payments on 
the promissory no te and would no t al low plaintiff's pr operty to be 
taken by Cit i cor p . [Plainti ff's pe ti tion ~ 6). The Court found 
that the p lain t iff f ailed t o s how fra ud on the part of the deb tor . 
[ Doc • 8 4 1 , p. 6 2 8 ) • 

Because t he District Court adjudicated the same a lleged 
f r a udul e nt act as contained i n p laint iff's obj e ctions to debtor's 
discharge, t he i ssue be f ore the Bankruptcy Court is the same a s 
t he one that wa s before the Distric t Court. Moreover , plaintiff's ~) 
r e ques t for rel ief f rom t he s tay s t ated t hat "[t] he issue s in ~ the 
State Court are i d e n t i c a l to the i ssues to be t ri e d i n the 
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Bankruptcy Court .'' (Pl ai ntif f 's request f or r e l ie f n 2] . 
Additi o nal ly, the Ban kr up t cy Cou r t, in li ft ing t he stay t o pe r mit 
pl a i nti f f t o pursue th e f raud a c t ion, s tated t ha t the dec i sio n by 
the Dis tri c t Court woul d be bi nding o n debtor . [J. E. 1/3 / 86 ]. 

Th e District Court 's ruling sat isf ied the Love ll court 's 
criter ia . Th e r efore, the d oc t ri ne of colla t e ra l e stoppel ba r s 
litigating the i s s ue of fraud in a Section 52 3 o r 72 7 se tting. 

II. Howeve r , i n the absence o f a wr i tten record, a n a r gument 
can be made t hat the i s s ue be f ore t he Di stri c t Court wa s merely 
"legal f r a ud ," which ma ter i a lly di ffer s f rom t he actual f r a ud 
required i n Sec t ion 521(a) ( 2)( A). Sect ion 523( a) (2)(A) den i es 
discha r ge of a debt obtaine d by " fal s e pretense s , fa l se 
represen t at i ons o r a ctual fraud. " Coll iers on Bankruptcy 
ca tegorizes fa lse pretenses and fa l s e r e p re sen t ing s a s frauds 
whi ch i nvolv e "mo ra l t u rpi t ude o r inte n t iona l wrong; f r aud implied 
i n law which ma y e xi st wi t hout imputat ion of ba d fa i t h or 
immo r a lity , is i nsuffi c ient." 3 Col liers on Ba nk ruptcy 
fi 52 3 .08[ 4 ] at 523-38 ( 15th Ed. ). 

Most of the decisions interpret ing Sec ti o n S23( a )( 2) (A) 
requ ire t h e cred i t o r to show that t h e "mis r epresentation be 
i ntentionally ma d e . . . wi th re ckless d isrega r d for i ts truth. " I n 
Re Hos pelhorn , 18 Bankr. 39 5 , 398 (Bankr. S.D . Oh i o 1 98 1 ) . For­
exa rnp e, t he cou r t In Re B tte ndorf , 11 Bankr. 55 8 (Ba nkr. D. Vt. 
1 98 1 ) , f i nding tha t the issuance of worthle s s c h e c k s absent a 
showing of moral turpitude or i n ten t i onal wrong will not def e a t a 
discha r g e , stated: 

" ~n ac t i onable mi srepresentation must 
rela t e t o a p r ese n t o r pa s t s ta t e of fa c t s . 
Re prese n tations of int e n tion or promi ses, 
hav ing referenc~ mirely t o t he fut ure, 
cons t itute no ground of a ction . An a ction o f 
d e c eit does not l ie f or fa ilure on the par t o f 
a pro missor to perform a p r omi se by h im to d o 
somethi ng in t h e futur e , wh ich he does no t 
intend t o d o a nd subs e q uentl y r efuse s t o do, 
although the promissee has acted in r e lianc e 
on s uch promise t o his d a mage. The 
di s t i nction between a r epresenta t ion t ha t 
something exist s wh ich do e s not, and a 
r e p resenta t ion, or more properl y a p r omi se , 
that s ome t h ing shall be done t herea fter i s 
obvious . " 

I d . a t 562 (quot "ng Hunt v. Lew i s, 90 A.578 ) (cita ti o ns omi tt ed). 

And , i n In Re Cook, 13 Ba nk r. 189 (Ban k r . S .D. F l a. 1981 ), 
t he cour t sa i d : "It is settled that [Se c tion 523 ( a) ( 2)(A ) ] 
requ i res proo f of an in t en t i ona l wro ng a s distinct from an im p l ied 
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fra ud o r an imputat i o n of bad f ai t h . The misrepresentation must 
a lso be shown to have be e n made knowi ngly and fraudulently ..• • " 
Id. a t 191. 

The wr itten r e c o rd con t ains no proof of e ither an inte ntional 
wro ng or a reckless dis r egar d for the truth. Consequently , 
plaint i ff's d e bt c annot be exempted from discharge under Section 
523 (a) ( 2) (A). 

Tu rn i ng t o Section 727, subsection (a)( 7 ) requ i res that an 
act by de btor s uf fic ient to deny discharge mu s t occur "on or 
with in o ne year before t he da te of the filing of the petition • ... " 
11 U. S. C. § 727(a)(7). 

The d eed of trust and promissory note were initial y executed 
in 1981 a nd s i gned again in January, 1984 , due to refinancing. 
De btor filed his Chapter 7 petition October 30, 1 985. Even if 
fraud were proven, the act complaine d o f occurre d more than one 
year pr ior to the bankruptcy filing. 

In summary , plaintiff has not demonstrated that her debt 
f alls wi t hin the sta t utory exemption of either Sections 523 or 
727 . The burden of proof is plaintiff's. Rule 400 5 . 

I I I. Section 707(b) provides: 

"Af ter notice and a hearing, t he court, 
on its own motion and not at the request or 
suggestion of any party in interest, may 
di s miss a case f iled by an individual debtor 
under ~his chap t er whose d e bts are primarily 
consume r debts i f it fi nds that t he granting 
of rel ief would b e a substantial abuse of the 
provi sions of this chapter . The•e ~hall be a 
presumpt i o n in f avo r of g r a nting th~ relief 
r e q uested by the debtor. " 

The legislat ive history point s out that "the ability of the 
debtor t o r epay his debts i n whole or in part [does not] 
constitu t e adequate cause f or d i smissal . To permit dismissal on 
that g r ound would be t o enact a non~uni form mandatory Chapter 13, 
i n lieu of the r emedy of the bankruptcy. " Accord In Re Beck 
Rumb a ugh Associates, I nc., 49 Bankr . 920 (Bankr. E.D. Pa. 1985) ; 
In Re Green , 49 Bankr. 7 (Bankr. W.D. Ky. 1984). Thus , debtor' s 
presen t regular s alary cannot be a f acto r in the Sect ion 707(b) 
d ismi s s a l. Addi tionally, Sect i o n 101 defines "con~umer debt" a s 
"d e b t incurre d by an i ndividua l prima r i ly fo r a personal , family, 
or household purpose." Because debtor u t i l ized the borrowed funds 
for a busine ss purpose, t he debt cannot be classified as a 
c onsumer o ne. 

~ 
' ' 



-5-

Although Sect i on 707( b ) is i na pp l icable, Sec tion 707 ( a) must 
a lso be examine d. Sec t i on 707( a) pro vide s that "[t]he c ourt ma y 
dismiss a case under thi s chapte r ..• o n ly f or ca us e . . •. " Cau se 
includ e s , but is no t l i mited t o, unre a sonable de l a y by deb to r o r 
debtor' s non payment o f r equ i red fees. Se e 11 U.S.C. §70 7 (a )( 1 ) ­
(3). Generally, " cause r e s t s with i n thesound d iscret ion o f the 
cour t s . In exercis ing s uc h di sc r etion, the cou r ts have be en 
g uided by general equitab le pri nc i ples , including the bal a nc i ng of 
c ompet ing i n t eres t s. " In re He_a tley, 51 Bankr. 51 8, 51 9 ( Bankr. 
E.D. Pa. 1 985 ). 

According to the court in In Re Schwart z , 58 Bankr. 9 23 
( Bankr . S. D. N.Y. 1986), t he t e s t is "whe t her d i smi ssal i s i n t he 
best interes t s of the debtor a nd his creditors. As t o a debto r , 
best inte rest l ies generall y i n securing an effe c t i ve f r es h sta r t 
upon d ischarge •••• As to creditors, the issue i s one of 
p r ej udice • •.• " I d. at 925. 

Applyi ng the Schwartz court's tes t to t he instant facts 
wei ghs a gai nst a Section 707(a) dismi ssa l . First , the l i f t i ng o f 
t he stay per mi tted plaintiff to pursue, although unsuc cessfu l l y, 
the state l aw c l a i m. Pla i ntiff was thus no t pre j ud iced by the 
filing of t he Chapter 7 petition and second, debt or's fresh sta rt 
will no t be impaired if no ne of h is debts are exe mpted fro m 
discharge unde r ei the r Sect ions 523 or 727 . 

In summa ry, neithe r subse ction (a) nor (b) o f Section 70 7 a r e 
applicable t o the i nstant case . 

CONCLUS ION 

Co l l ate ral es t oppe l ba r s t h e reli tigat i on of d e b t or's al l eged 
f raudulent mi sre pr esen t ation before t he Bankruptcy Court . 
Moreover , plaintiff ha s not demonstrated that her d e bt f alls i 
within the s ta t utory exemptio n s to d i scha rge of e ither Sect i o n s 
523 or 72 7. Nor i s section 707 a pplicab l e. No c a use i s 
suff i cient t o j ust i fy a dismi ssal of d e btor' s petit ion , and no 
substantial abuse of the bank r upt cy law s is present. 

Plai n tif f' s Case i s dismissed. Separate Journa l Entry to be 
entered. 

DATED: Ma r c h 24, 1987. 

BY THE COURT : 

c y J ud g e 

Copies to: 
John Ri ckerson, Attorney, Su ite 1 , 21 2 South 108th Ave ., Omaha , NE 

681 5 4 
Wilbur C. Smith, At torney , 1022 Firs t Na t ional Bank Bl dg., 160 3 

Farnam Stre et, Oma ha, NE 68102 


